UNIVERSITA
DEGLI STUDI
DI PADOVA

Sede Amministrativa: Universita degli Studi di Padova

Dipartimento di Scienze Politiche Giuridiche e Studi Internazionali

CORSO DI DOTTORATO DI RICERCA IN:DIRITTO INTERNAZIONALE,
PRIVATO E DEL LAVORO
CICLO 29°

THE RIGHT OF PEOPLES TO SELF-DETERMINATION IN THE POST SOVIET
AREA: THE CASE OF ABKHAZIA

Coordinatore: Ch.ma Prof. (Manuela Mantovani)

Supervisore: Ch.ma Prof. (Alessandra Pietrobon)

Dottoranda: (Yugina Mishota )



LIST OF ABBREVIATIONS
INTRODUCTION

. PERESTROIKA . ........coiiiiiii e p.12
1. The ‘New Thinking’ in foreign POliCY ........cceiiiiiriiiiiiiiiri e p.13
2. ECONOMIC TEIOTIMS ...ttt nne s p.15
a. Gradual economic reforms: ‘Uskorenie’ (aCCEIETation).........covveeirveriiieeiiieeinieessinee s p.16
b. Radical €conomic refOrMS ......ccveiiiiiieiieie ettt re e neenne e p.17
3. Political reforms: ‘Glasnost’ (OPENNESS) .....ecvverreervirieriieiiniesieesre et p.20
4. CriticiSm and SEIf-CIIICISIN .....uiiviiiiiieii et p.21
I D153 45T Ter 218 113 o) o WP p.22

PART ONE

GENERAL ASPECTS
CHAPTER |

o & w N oRE

THE SECESSIONIST MOVEMENTS AND THE WAR OF LAWS WITHIN THE
SOVIET UNION

The effects of Perestroika and GIasnOSt .............cceiiiiiiiiiiieeee e p.25

The requests for greater autonomy within the Soviet Union ...........cccooeieiiiiiiiininieen, p.26

The unilateral declarations of independence by the Baltic Republics ... p.27

Historical DACKGIOUNGS .........ooouiiieiic et are s p.28

Assessment of the Molotov-Ribbentrop Pact and the secret Protocol............c.cocevviiiienne p.29
CHAPTER 11

THE LEGAL BASIS FOR SEPARATION AND CREATION OF THE NEW STATES

1.
2.

3.
4.
S.

The 1aW 0N SECESSION........eiiiiiiiiiiiieie e p.32
The law “On the delineation of powers between the USSR and the subjects of the
JOACTALION” ... p.36
The drafts of the AII-Union Areements ..............cccccuveiiiiiiiiiiiiiiieciese e p.38
The All Union Referendumi ...............cccociiiiiiiiiie i p-40
The declaration of independence of the Secessionist States ...........ocevvvvrrvrriiiiienieeniee e p.42



o 2 o g &~ 0w bh e

134

CHAPTER III
THE COMMONWEALTH OF THE INDEPENDENT STATES

The Revolt of AUGUSt 1991 .....oiiiiiiiii e p.43
The Belavezha Accords of 8 December 1991 or Minsk meeting .........c.cccevvvevveveesieenieainennnnn p.44
The Declaration of five ASian rePUDBIICS ........cccveiiiiiiiiiiiiiec e p.45
The legal nature of the Minsk and Alma Ata agreements..........ocvvvvveeiiieeiiieesniee e p.46
The Russian Federation as successor/continuator to the USSR..........ccccocviiiiiiiiiiciiicnn, p.48
The legal basis of boundary delimitation between the new States ..........cccevvvvviiieiiiiniinnn, p.51
The right to external self-determination under Soviet legislation .............c.ccoevviviiiveiiiiiennns p-51
Territorial Referendum..........ccouiiiiiiiiiiii e p.52
ThE CIS trEALIES. ...eeuveeieieieeie ettt re e e enns p.53
CHAPTER IV

APPLICABILITY OF THE UTI POSSIDETIS PRINCIPLE TO THE STATES EMERGED

o B~ WD

© © N o

10.

FROM THE SOVIET UNION

The uti possidetis doctrine and its extension beyond the colonial context...........c.cccccevvennne. p.55
Uti possidetis juris in relation to the USSR SECESSION........cccccvvviieiieiiiieeieeie e, p.57
Following: Uti possidetis juris and effeCtiVeness ...........covcueeiiiiiiiiiiiiiie e p.61
Application of uti possidetis to all types of boundaries............c.cceeirviiiiiiiiiici p.62

Is the situation of secession (de facto dismemberment) from the USSR similar to other
situations where the uti possidetis was applied?..........ccccoveveiieiicic i p.63
Is it possible to affirm that the principle of uti possidetis is a general customary rule?........ p.65

The interpretation of the CIS treaties as involving application of uti possidetis: critiques ..p.66

Uti possidetis and Self-determination............ccocueiiiiiieii e p.71
The value Of reCOgNITION .....ccuiiiie e re e p.73
CONCIUAING FTEBMAIKS ...ttt bbbttt p.73



PART TWO
ANALYSIS OF THE ABKHAZIAN CASE
CHAPTER1
HISTORICAL DEVELOPMENTS IN EARLIER TIMES

1. The birth of Georgia: the Kartli-Kakheti KINgdOoms..............ccooiiiiiiiiiieineeeeeee, p.74
2. The Georgevsk Agreement of 1783 on the Protectorate............ccceveveneneieneninisieeeen, p.77
3. The extinction of the Karli-Kakheti Kingdoms and the birth of Georgia...........cccccccevne. p.80
4. The official transformation of Georgia into a Russian Province ..........cccoceevveveeveseeseesnene p.80
5. The legal status of Abkhazia under the Russian Empire.........ccccccoviiiiiiniiiiiciiicec e p.81
CHAPTER 11
THE DISSOLUTION OF THE RUSSIAN EMPIRE AND THE ORIGIN OF THE
GEORGIAN-ABKHAZIAN CONFLICT
1. The collapse of the Russian Empire and the birth of the Russian Republic........................ p.83
2. The birth of the Russian Socialist Federative RepublicC ..., p.84
a.  The Russian Soviet REPUDIIC. .........coo i p.84
b. The Declaration of the Rights of the Peoples of 1918 and its consequences...................... p.84
c. Civil war and foreign military iINterVeNtioN ...........c.cccoovviii e p.86
3. The status of Georgia in 1917-1918 .........cccciriiirieieieie e p.87
a. The Transcaucasian Republic and the Georgian Democratic Republic ...........ccccooviinnne, p.87
b. The Brest-Litovsk agreement and the occupation of the Transcaucasian Republic............ p.88
c. The Georgian Democratic Republic under German-Turkish occupation..............c..ccocu...... p.89
4. The status of Abkhazia in 1917-1918........cccooiiiiiiee e p.91
a. The access of Abkhazia to the Union of Mountain Peoples of Caucasus ............c.cccceevnee. p.91
b. The Treaty between Abkhazian National Congress and Georgian National Congress ...... p.93
c. The German-Georgian aggression and occupation of Abkhazia............c.cccccoeviiiiiiieinnn, p.94
5. The relationships between Georgia and Abkhazia under German occupation 1918-1919 ....95
6. The Georgian-Abkhazian relationship in 1919-1921 ..........ccccviiiiiiiine e, p.96
7. The background of the 1920 Agreement 0f MOSCOW ..........ccoouiiiiriienenene e, p.97
8. The Georgian legal evaluation of the Treaty ..........ccccccveiiiiiie i p.99
9. The Abkhazian legal evaluation of the Treaty........c.cccocviiiiiiiiii e, p.100
10. The treaty in the light of modern international law and jus COQENS ..........c.cccovvvvvrirnnn. p.101

11. The effects Of the MOSCOW TTEALY .......ccvevueiiiiieie e p.102



12. The reaction Of third STALES.........ccoiiiiiiiiie e p.102
CHAPTER 111
LEGAL STATUS OF GEORGIA AND ABKHAZIA UNDER SOVIET UNION
LEGISLATION
1. The foundation of the Georgian Soviet Socialist Republic............ccccovviiiiiiiiniiiiiiiiiicie p.103
2. The liberation of Abkhazia, the creation of the Abkhazian Socialist Soviet Republic........ p.103

3. The Treaty of 1921 between the Georgian Socialist Soviet Republic and the Abkhazian

Socialist Soviet Republic and their access to the Union of Transcaucasian Federative

REPUDIICS. 1.ttt p.104
4. The foundation of the Union of Soviet Socialist Republics and the legal status of the Georgian
and Abkhazian Soviet Socialist REpUDILICS.........cociiiiiiiiiiiiic e p.108
5. Downgrading of the Abkhazian Republic’s status and forced deportation of the Abkhazians
during the Stalin €POCH ......cocuiiiiiie e p.110
6. GEOFGIANIZALION ...tttk b bbbt b et p.111
7. The death of Stalin and the legal status of Abkhazia under the URSS Constitution of
L0 77 bt bbbttt bbb bbbt n e p.114
CHAPTER IV

THE SECESSIONIST MOVEMENTS AFTER PERESTROIKA

1. The National front and 1tS TOL€ .........cceeiriiiiiiie e p.116
a. The Popular front 0f GEOTZIA ..........coviviiiiiiiiiier e p.116
b. The Popular Forum of Abkhazia “Aydgylara”............cccceoiiiiiniiiniiiininesese s p.119
2. The War of laws and the abolition of Soviet law by Georgia............ccococviniiniiienen, p.121
a. The secessionist Laws of the Georgian SSR..........ccciiiiiiiiiiiieiese e, p.121
b. Remarks on the Decrees of 9 March and 20 June 1990...........cccccceevieiiie e e, p.123
C. The qualification of the Georgian legislative acts of 1990 ...........c.ccooveiiiiiiiiiiicns p.-124

3. The reaction of the Abkhazian Autonomous Soviet Socialist Republic to the 1990

legislative acts of the Georgian Soviet Socialist Republic...........cccooviiiiiiciiiiiciee, p.126
a. The Decree “On the Legal Guarantees of Abkhazian statehood”...................cc.ccocen... p.126
b. The Declaration “On the Sovereignty of APKRQzIa™ ..............cccoevveviiiiiiiiiiiiiiieceen, p-129

c. The qualification of Abkhazian legislative acts of 1990..........cccccoviiviiiiiiiieiiiie e p-130



o

o o T

N o ok~ wDd P

o ® o T W

o o

The response of the President of the Soviet Union to the legislative acts of Georgia and

ADKNAZIA ... p-130
The unilateral secession of Georgia from the USSR ..........cccccoviieiiiie e, p.132
Georgian rejection of peaceful solutions and interim period...........ccccoevevveieiieseerienne p.132
Boycotting of the All-Union referendum ... p.133
The Declaration on “Restoration of the statehood of Georgia” .............cc.ccovrvininennnnn. p.134
The pro-Soviet Union preservation approach of Abkhazia.............cccccovvviiiiiiciiinenn p.134
CoNClUAING TEMATKS ....evviiiiiiieiiie ettt e snbeeeanes p.135
PART THREE
AN ASSESSMENT OF THE PRESENT LEGAL STATUS OF ABKHAZIA
CHAPTER |
THE ASSESSMENT OF EFFECTIVENESS
The NOtIoN Of EFFECTIVENESS .......oiiieec s p.137
Effectiveness in relation to statehood and territorial SOVereignty...........cccccoevvviveinennenn p.141
Effectiveness in relation to legality and legitimacy ...........cccooeveeviiiiii v, p.143
The elements of statehood in relation to AbKhazia.............ccccoovviiiicii e, p.148
B €100 YRS P TSP p.151
Permanent POPUIALION .......oc.oiiiiiiiee e p.153
EFffeCtiVe QOVEIMMENT ..o p.155
S Y0A L =TT [ ] USSR p.156
Lo [=T 2= gl (=1 o= SRR RORR p.159
The capacity to enter into relations with other States...........ccccvvvvieereiie e, p.160
The relations between Abkhazia and Georgia .........ccooeveiirininieieie e p.161
The relations between Abkhazia and RUSSIa............ccceeiiiiieiicii e, p.163
EConomiC SEIf-SUTFICIENCY ......ccouieiie e p.168
Objection regarding external independence of Abkhazia............c.ccccevviiiiiii e, p.169
Concluding reMATKS ........ooviiiiiiiieie s p.170
CHAPTER Il
THE RIGHT TO SECESSION
The notion of secession and the “right to SECESSION.......covviriiiriiiiiic e p.172
CONSENSUAL SECESSION ....vvevveiieieeie et ee e e et e st e e e s e teesteenaesreeeeaneesraenennes p.173



a. The right to secession under SOVIEL [aW............cceiiiiiiiiiiicee e p.173
3. Colonial Unilateral SECESSION ..........ccueiieiieeiesie st eiesee st ste s e e sre e e sreeaesreenne e p.175
4. Non-colonial unilateral secession and peremptory NOMMS .........ccocveveeveeresieeseeseereeseens p.179
5. The right of peoples under foreign occupation to external self-determination............... p.180
a. Historic Background of the Georgian-Abkhazian conflict (1992-2008) ...........c.cccce...... p.181
b. Legal assessment of Abkhazian situation with respect to the right to external self-
determination under foreign domiNALION. ..........ccoiiiiiiiinisie e p.188
6. Remedial SECESSION UOCIINE .......ccviiiiiiiiiiiei e p.192
7. The Abkhazians as people entitled to external self-determination .............cc.cecvevenennen. p.197
8. The denial of the internal self-determination by Georgia............ccccoevviveieieccc e, p.198
9. Gross human rights violations and ethnic cleansing.............cccooveveiieie s, p.201
10. Elements for assessing a crime of genoCide...........ccocvveiiiiieiecic e p.205
11. Secession as a last resort for ADKhazia? ..., p.211
12. The pursuit of a negotiated solution: the first phase ...........c.ccoovveieiiiniscee, p.213
13. Post-war negotiations: failure of federalisation projects and other initiatives (1995-
1997 1ottt p.217
14. Deteriorating NEQOLIAtIONS...........ccviiieiieie ettt e e reesre e sreenre e p.220
15. The Boden plan and the stalling of negotiations.............c.cccovveveiieieece i, p.220
16. The Ending of the official negotiation ProCess ...........cccvvevieiveviiiie s, p.223
17. Reasons Dehind the TaIlUIE ..o p.225
18. CONCIUAING FEMATKS ......eiiiiieiieeeee bbb p.226

CHAPTER 11
THE ISSUE OF RECOGNITION

1. Recognition in international laW .............cccoiiiiiie i p.227
2. TheorieS 0N rECOGNTTION .......eiiiiiieieie ettt bbb p.227
3. Background to Georgia’s r€COZNILION .......ccuveiviiieiieiiiiiesieesie et p.231
4. The recognition of Georgia: Was it Premature?........c.cccveieeiieeiie e p.233
5. The Admission of Georgia to the United Nations...........cccccovvevieiiieiic e p.236
6. The non-recognition of Abkhazia and its legal consequences in 1991-2008................... p.237
7. Recognition of AbKhazia in 2008............cccooiiiiiiiiie e p.239
CONCLUSIONS. ...ttt re e e et et e saesseerearaeneeneenees p.241

BIDIIOGIapNY ... e p.250



LIST OF ABBREVIATIONS

English Full Form Russian Transliteration/ Full form in Russian
abbrreviat transliteration
ion /Russian
abbreviation
AASSR or| Abkhazian Abkhazskaja Abkhazskaja  avtonomnaja  socialisticeskaja
Abkhazian | Autonomous Soviet | ASSR/ sovetskaja respublika/A6xa3ckas CoBerckas
ASSR Socialist Republic | AGxa3ckas Coumnanuctuueckas PecriyOmnuka
ACCP
ANC Abkhazian National | ANS / AHC Abkhazskij Narodnyj Sovet /Ao6xa3sckuit
Congress Haponnsriit CoBet
ASSR  or|Abkhazia Soviet | ASSR/ACCP Abkhazskaja  Sovetskaja  Socialisticeskaja
Abkhazian | Socialist Republic | Abkhazskaja Respublika Aobxa3ckas CoBerckas
SSR SSR/  A6xa3sckas | Conmanuctudeckas Pecry0muka
CCP
CIS Commonwealth of |SNG / CHI' Sodruzestvo  nezavisimykh  gosudarstv  /
Independent States CoapyxecTBO HE3aBUCUMBIX FOCYAapCTB
EJIL European Journal of [ EZMP/EXXMIT | Evropejskij zurnal mezdunarodnogo
International Law prava/EBponeiickuit KypHaT
MEKIyHapOJHOTO IIpaBa
GA United Nations|GA/TA General’naja  Assambleja/  T'enepanpHast
General Assembly Accambones
GDR Georgian GDR/ Gruzinskaja Demokraticeskaja Respublika /
Democratic I'py3unckas Jlemokpatuueckast PecryOnuka
Republic
GNC Georgian  National | HCI'/ NSG Hayuonanvnoiii Cosem [pysuu Nacional’nyj
Congress Sovet Gruzii
GSSR  or|Georgian Soviet | GSSR/TCCP Gruzinskaja  Sovetskaja  Socialisticeskaja
Georgian | Socialist Republic | Gruzinskaja SSR/ | Respublika ['py3unckas CoBerckas
SSR I'py3uHCcKas Conmanmcrudeckast PecrryOmika

CCP




ICJ International Court| MS/MC Mezdunarodnyj sud/ MexayHapoIHbIi Cy
of Justice
ILR International  Law | DMP/IMIIT Doklady mezdunarodnogo prava/Jlokmassi
Reports
MEXIYHApPOIHOIO IIpasa
OSCE Organization for | OBSE / OBCE Organizacija po bezopasnosti i sotrudnicestvu
Security and Co- v Evrope / Opranmsanus mo 6€301aCHOCTH |
operation in Europe coTpyaHudecTBy B EBporne
Res. Resolution Res./Pezonroyus | Resoluzija/Pezonroyust
PCI Permanent Court of | PPMP/IITIMII | Postojannaja palata mezdunarodnogo
. . pravosudija/TlocTosiHHas najiata
International Justice
MEXYHAPOIHOTO IPABOCY NS
SC United Nations | SB/CH Coser be3onacuoctu OOH/Sovet
Security Council Bezopasnosti OON
UN United Nations OON/OOH Organizazija Ob ’edinenyh

Nazij/Oprauu3zaius O0bequHEHHBIX Harumit




10

INTRODUCTION

Territorial disputes between new entities seceded from the USSR led to sanguinary
conflicts, some of them are not yet resolved, to the detriment of international peace and security.
Among the main issues that are still open, the legal status of Abkhazia is a relatively unexplored
topic. Western scholars tend to limit their researches to the Georgian version of the facts, with
little attention is paid to the historical background and to related local legal sources. By so doing ,
these scholars develop their analysis from the assumption that Abkhazia has to be considered as a
part of the territory of Georgia. Thus, they interpret the Abkhazians’ aspirations to independence
and its secession from Georgia as violation of Georgian territorial integrity. At the same time, the
view of the Abkhazian experts has a partial approach, disregarding some legal aspects of this

issue.

This research will try to fill this gap, in order to produce a clearer and impartial picture of
the legal and historical aspects form whom an assessment of the present legal status of Abkhazia
will be possible. Thus, this study is aimed at providing a deeper analysis on several related issue,

whose full comprehension is needed.

I will organise my work in the following way. The starting point is an analysis of the
general aspects concerning legal and historical background of the USSR secession (dissolution) in
order to assess criteria and rules applied to the definition of boundaries between the new States
that emerged in the post -Soviet space. In particular, taking into consideration peculiar domestic
system of the USSR system — its internal lines between its sub-units and their different legal
status, | will investigate whether Soviet legislation could include rules and principles applicable
even to its dissolution. I will also analyse the documents of the period of the sub-units’ secession
from the USSR, in particular the CIS treaties. Likewise | will focus on uti possidetis principle in
order to ascertain whether it was actually applicable to the delimitation of new States that emerged
from the USSR.

Then in the second part, taking account of the arguments of Abkhazia and Georgia, 1 will
investigate on their legal condition, looking back at the moment of each one’s access to the
Russian Empire and under its domain. The analysis will be continued with reference to the period
of the collapse of the Empire until the accession of each entity to the Soviet Union. In particular, |
will focus on the Moscow Treaty of 1920; and then Soviet law will also be considered to verify
the status of Georgia and Abkhazia as Soviet entities as well as their position after the end of the

Soviet Union. Eventually, 1 will consider the peace treaties of 1992-1994 and other documents
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material to understanding whether Georgia and Abkhazia could have been included within a
binding common State framework.

In the third part | will discuss the present status of Abkhazia, taking into account the role
of effectiveness in the State-building process. The concept of effectiveness is deeply entrenched in
the ideas of statehood and territorial sovereignty. Since State-building process is not regulated by
international law - the formation of a new State is a matter of fact and not of law" - effectiveness
plays a crucial role in this process being the actual constitutive element of the statehood. From this
perspective international law on the one hand acknowledges the existence of the State and on the
other hand just rules its legal consequences, or impose non-recognition. Such principles will be
taken into account to assess whether or not Abkhazia can claim to be actually independent
notwithstanding the lack of international recognition by the great majority of States.

The analysis of the Abkhazian case will prove very useful, as it can provide new elements
to the study of several more general issues presently debated among international lawyers. Among
others, this case brings attention to the issue of the uti possidetis juris principle’s applicability
outside decolonization. In particular, I will examine whether the USSR’s secession can be
considered as a proper field for the application of that principle. Such an analysis could be
important for finding a solution to the territorial boundaries’ disputes in the post-Soviet space,
which would be essential for the maintenance of international peaceand security in that area. In
fact, the emergence of many new States represents one of the major political developments of the
twentieth century, mostly accompanied by serious problems concerning determination of the State
boundaries among themselves.

Similarly, the Abkhazia case will bring attention even to a different principle originally
referred mostly to the post-colonial context, that is the right to self-determination. It is commonly
agreed that external self-determination is a right that can be claimed by colonised and occupied
peoples. However, there is no consensus whether a similar right could exist outside of these
situations. A theory is emerging arguing in favour of the admissibility of the so-called remedial
secession: according to this doctrine, in exceptional cases, a right to secession would stem for
peoples that were victims of gross and continued violations of their human rights. Hence this
doctrine is to be explored with reference to the case of Abkhazia.

To reach its conclusions, the research will undertake both a historical and a legal analysis:
assuming that any legal conclusion on the relevant issues would be misconceived without a
previous proper historical reconstruction. A proper fact assessment will be essential to the purpose

of determining effectiveness of the Abkhazian rule over its alleged territory. Lacking a possibility

Here | share the doctrine of the prof. Arangio-Ruiz on the factual nature of States, see G. Arangio Ruiz, La persona internazionale dello Stato,
Utet Giuridica, Emerito di Diritto internazionale Universita® “La Sapienza”, Roma, 2008, p. 29
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of on-site analysis, the reconstruction will be as precise as possible, taking into account available
official documents and reports by reliable sources.

A variety of different legal sources will come into consideration, ancient and modern
treaties as well as domestic legislation. The study and interpretation of legal sources will be
conducted according to the pertinent rules and different methods, that may include: rules of logic,
(for instance, a contrario reading and juxtapositions); rules on interpretation of international
treaties including teleological method in order to interpret legal norms and sources (as for the
intention the CIS members in concluding the CIS treaties founding the Commonwealth of the
Independent States). Opinions of legal scholars on the main issues will be evaluated and
compared.

I. PERESTROIKA

The end of Cold War? with the collapse of socialist block® and the dissolution of the Union of
Socialist Soviet Republics radically changed economic and political environment of the world.
The world structure was substantially reconfigured from the bipolar system, characterized by
competition of the two superpowers USSR and USA, into a unipolar system with the American
global hegemony.

The dissolution of the USSR, revolutions of 1989 in Eastern Europe, the end of the cold war
could be traced back to on March 11, 1985, when Mikhail Gorbachev was appointed as the new
General Secretary of Communist Party. After coming to power Gorbachev announced his
revolutionary reforms called Perestroika, which entirely changed the political landscape of the
Soviet Union. Perestroika (literally meaning “rebuilding” or “restructuring”) was thought to bring
crucial changes to the life of all Soviet people, to “restructure” the Soviet political and economic
system. It opened the Soviet Union to the World and the World to the Soviet people, but also led
to economic fiasco and a fatal division within the Soviets themselves, accompanied by violent
ethno-national conflicts, which persisted up to now (Ukraine, Nagorno-Karabakh, Moldavia).
Since the sparking of ethno-national conflicts in the post-Soviet area and separatist movements, in
particular in the former Georgian and Ukrainian Soviet republics, are associated with period of

Mikhail Gorbachev’s reforms Perestroika it is necessary to briefly examine them.

2 On December 3, 1989 the leaders of the two superpowers, Gorbachev and Bush, declared an end to the Cold War. “We are at the beginning of a
long road to a lasting, peaceful era.” Mikhail Gorbachev said. A year later, in November 1990, in Paris a so-called “Charter for a New Europe”, also
known as Paris Charter was adopted by most European governments, Canada, the USA and the USSR actually proclaiming an end to an almost half
a century long resistance and a beginning of a new era - of democracy, peace and unity, at_http://bibliotekar.ru/mihail-gorbachev/index.htm; at
http://russiapedia.rt.com/of-russian-origin/perestroika/

3 Treaty of Friendship, Co-operation and Mutual Assistance signed between Albana, Bulgaria, Hungary, German Democratic Republic, Poland,
Romania, the Soviet Union and Checoslovakia on 14 May 1955 at https://treaties.un.org/doc/Publication/UNTS/Volume%20219/volume-219-1-
2962-Other.pdf
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Gorbachev’s reforms entered in the history under the name Perestroika. Perestroika included
besides a set of domestic reforms entitled the uskoreniye (acceleration), perestroika
(restructuring), glasnost (transparency) and democratization, also new thinking concerning
international agenda.* These reforms were associated with a huge number of acts and laws,
especially period of 1987-1990. In my work | will pay attention to some of these documents,
which brought fundamental changes within the Soviet Union and contributed to ethno-national

tensions.

1. The ‘New Thinking’ Foreign policy

On the international arena M. Gorbachev proposed reforms, whose key idea of new foreign
policy was Gorbachev’s notion ‘New Thinking’ expressed in his book entitled “Perestroika and

> which appeared in 1987. Its main message

new thinking for our country and the whole world
was addressed to the world’s superpowers which, the author claimed, have to unite in the nuclear
age in order to protect international peace and stability. In the book, M. Gorbachev continued
saying that all ideological and economic disagreements between the world’s socialist and capitalist
systems have to be left behind and forgotten before the common goal - the protection of universal
human values.Therefore according to the policy of ‘New Thinking’ nuclear disarmament, radical
reorganization and large force reductions were a main concern of new foreign policy of the Soviet
Union.

On December 8th at the Washington summit Gorbachev and Reagan signed the
Intermediate-Range Nuclear Forces Treaty (INF Treaty), eliminating all intermediate- and shorter-
range missiles from Europe®. Additionally, on December 7, 1988, the Soviet leader Mikhail
Gorbachev at the General Assembly ONU declared drastic cuts in the Soviet military budget as
well as a unilateral reduction of fifty thousand troops from South, Eastern Europe within two
years.’ Later he also ordered the withdrawal of other fifty of thousands of Soviet militaries from
Eastern European countries, Mongolia and Asia. In 1988, he reduced the size of the army by

another 500,000 men. Moreover, in April 1988, Gorbachev signed a treaty, which provided total

4 Ucropus Poccnn, Dnextponnas 6ubnuoreka, at_http://www.bibliotekar.ru/sovetskaya-rossiya/91.htm

® Gorbachev, ITepecmporiixa unosoe mviunenue Ons nawesi cmpanst u 015 écezo mupa (Perestroika and new thinking for our country and the whole
world), at http://www.uio.no/studier/emner/hf/ilos/RUS2504/v14/Gorbatsjov.pdf

® The INF Treaty requires elimination of all LRINF missiles (ranges between 1,000 and 5,500 kilometers) by June 1, 1991, and all SRINF (ranges
between 500 and 1,000 kilometers) missiles within18 months. In all, 2,692 missiles are to be eliminated. In addition, all associated launchers,
equipment, support facilities, and operating bases worldwide are to be eliminated or closed out from any further INF missile system activity. INF’s
are "Intermediate-Range Nuclear Forces", which are distinct from ICBMs, or intercontinental ballistic missiles). The Russians also proposed the
elimination of 50% of all strategic arms, including ICBMs, and agreed not to include British or French weapons in the count. The American side
was instead asked to pledge not to implement strategic defenses for the next ten years, in accordance with the SALT | agreement. the INF Treaty
(Intermediate-Range Nuclear Forces Treaty) in Washington on December 8, 1987 at http://www.state.gov/t/avc/trty/102360.htm##text

" Gorbachev's Speech to the U.N., CNN Cold War December 7, 1988: at http://astro.temple.edu/~rimmerma/gorbachev_speech_to_UN.htm; M.
Gorbachev at the United Nations, C-Span today, December 7, 1988, at http://www.c-span.org/video/?5292-1/gorbachev-united-nations; at
http://www.unmultimedia.org/radio/russian/archives/60834/



http://www.bibliotekar.ru/sovetskaya-rossiya/91.htm
http://cnn.com/SPECIALS/cold.war/
http://astro.temple.edu/~rimmerma/gorbachev_speech_to_UN.htm
http://www.c-span.org/video/?5292-1/gorbachev-united-nations
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withdrawal of Soviet troops from Afghanistan by February 1989°. Additionally, Gorbachev
proposed new doctrine that condemned the Brezhnev Doctrine.? In particular, in July 1988 he had
declared that the Warsaw Pact™ countries had the right to follow their own path towards socialist
objectives. From this moment the Soviet countries allies couldn't rely anymore on automatic
military aid of the Soviet Union troops and could not more grant the USSR privileges in trade,
credits, prices and so on. With these decisions started a process of the Warsaw Pact disintegration.
Indeed, it led to a string of revolutions in Eastern Europe throughout 1989, in which socialist
block collapsed. In March 1990, Gorbachev called for converting the military Warsaw Alliance to
a merely political organization.'* At a session of the Political Consultative Committee of the
Warsaw Treaty member States on July 1st 1991, it was officially disbanded? through signing the
Protocol on terminating the validity of the Treaty of Friendship, Cooperation and Mutual
Assistance. Subsequently Soviet troops were withdrawn from Central Europe over the next four
years™.
Furthermore, the Gorbachev’s abandonment of the Brezhnev Doctrine put an end of the
Berlin Wall, which came down in November 1989. On 12 September 1990 in Moscow the four
victorious powers of the Second World War, signatories of the Potsdam Agreements in 1945 (the
Soviet Union, the United States, the United Kingdom and France) plus the two Germans (the
German Democratic Republic and the Federative German Republic) signed a treaty on German
Reunification™® . In 1990 it followed the GDR’s withdrawal from the Warsaw Pact due to its
reunification with the German Federative republic.®
After German reunification and the disappearance of the Warsaw Pact, NATO has started its
expansion into Eastern Europe, which has sparked a historical dispute. In particular, during the
negotiations over German reunification where there were given commitments to the Soviet Union
(today the Russian Federation) on the NATO not-expansion to the Eastern countries. The various
players involved in the process of German reunification have different versions of events. US

Secretary of State James Baker, Shevardnadze's American counterpart in 1990, has denied that

8 Afghanistan and Pakistan signed an accord, with the United States and Soviet Union as guarantors, calling for withdrawal of Soviet troops from
Afghanistan by February 1989, The Soviet Union subsequently met the accord's deadline for withdrawal

® The Brezhnev Doctrine gave the Soviet Union the right to intervene militarily in Warsaw Pact countries.

10 Warsaw Pact, at http://www.law.edu.ru/norm/norm.asp?normiD=1168226

" Warsaw Pact, at http:/histrf.ru/ru/lenta-vremeni/event/view/varshavskii-doghovor

12 TIpoTokon o mpekpanieHny AelCTBUS TOrOBOpa O ApyXkOe, COTPYIHUYECTBE M B3aMMHON ITOMOIIIH, TIOANIMCAHHOTO B Bapimase 14 mas 1955 rona,
1 TIPOTOKOJIa O TIPOUICHHH CPOKA €ro JeHCTBusI, moanucantoro 26 anpens 1985 roma B Bapmiase (moamucan B 1. mpare 01.07.91) (Protocol on the
termination of the Treaty of Friendship, Mutual Assistance and Post-War Cooperation between the Union of Soviet at
http://russia.bestpravo.ru/fed1991/data01/tex11658.htm

%2 Soviet troops were withdrawn from Czechoslovakia and Hungary by mid-1991 and from Poland in 1993,

¥ On 12 September 1990, in Moscow, the representatives of the USSR (Eduard Shevardnadze), France (Roland Dumas), the United Kingdom
(Douglas Hurd) and the United States (James Baker)), the German Democratic Republic (Lothar de Maiziére) and the Federal Republic of Germany
(Hans-Dietrich  Genscher) sign the ‘Two Plus Four® Treaty on the Final Settlement with respect to Germany, at
http://www.cvce.eu/en/collections/unit-content/-/unit/02bb76df-d066-4c08-a58a-d4686a3e68ff/80442829-047¢c-479a-afaf-
18be757f1232/Resources#5db0b251-c5bf-4f5a-b5d0-2047f829c19a_en&overlay.

!5 Konen Bapiasckoro norosopa, at http:/ria.ru/history_comments/20110221/335768695.html#ixzz3m5DfikCm



http://ria.ru/history_comments/20110221/335768695.html#ixzz3m5DfikCm
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there was any agreement between the side is in this concern.*® By contrast, according to Mikhail
Gorbachev'’, Jack Matlock®, Hans-Dietrich Genscher,® Anatolij Adamishin® it was made a
solemn ‘‘pledge’’ by the governments of West Germany and the United States in 1990 that NATO
would not to bring any former Warsaw Pact states into the alliance. However, after the German
reunification and the disappearance of the Warsaw Pact, instead of a higher degree of integration,
NATO started to expand eastwards endlessly. In NATO countries Gorbachev is highly considered
for many concessions in arms reduction, for disbanding of the Warsaw Pact and for the German
Reunification, while in Russia Gorbachev is instead very criticized for the way in which he ended
the cold war. His policy principally was based on the unilateral concessions, and not equal
cooperation, which put Russian actual national security at risk. In fact, NATO continues its
expansion and remains a military force whose missiles are pointed towards Russian Federation’s

territory.?
2. Economic reforms

A part of the change in the foreign policy, Mikhail Gorbachev brought radical changes on
the domestic level by issuing economic and politic reforms. The economic reforms were doomed
to modernize the Soviet economy by means of decentralizing economic controls and driving the
country to a market economy. Reforms of the Soviet economy are associated with three periods.
The first phase of 1985-1987 was period of gradual reforms, incoming under slogan Uskorenie
(acceleration). This concepts was intended to improve the existing order without a radical
transformation of the existing economic foundations. This period can be seen as a period of
preparation for the fermentation of reform ideas and organizational developments. The second
phase (1987-1991) is the period of the radical reforms named officially Perestroika. Perestroika
transformed the economy system beyond traditional economic policy. In particular, it was started a
process of decentralizing Soviet plan system bringing irreversible dramatic change in the life of

the Soviet people and a deep economic crisis.?

6 M. Kramer, The Myth of a No-NATO-Enlargement Pledge to Russia, THE WASHINGTON QUARTERLY APRIL 2009 at
http://dialogueeurope.org/uploads/File/resources/ TWQ%?20article%200n%20Germany%20and%20NATO.pdf

¥ Mikhail Gorbachev is the former President of the USSR said that of course there was a promise not to expand NATO "as much as a thumb's
width further to the East, at http://www.spiegel.de/international/world/nato-s-eastward-expansion-did-the-west-break-its-promise-to-moscow-a-
663315.html

18 Jack Matlock was the US ambassador in Moscow in 1990. Jack Matlock, has said, "We gave categorical assurances to Gorbachev back when the
Soviet Union existed that if a united Germany was able to stay in NATO, NATO would not be moved eastward: at
http://www.nytimes.com/1995/08/10/opinion/10iht-edzel.t.html

19 Hans-Dietrich Genscher was the German foreign minister in 1990. Genscher said: "We are aware that NATO membership for a unified Germany
raises complicated questions. For us, however, one thing is certain: NATO will not expand to the east." And because the conversion revolved
mainly around East Germany, Genscher added explicitly: "As far as the non-expansion of NATO is concerned, this also applies in general." Uwe
KluBmann, Matthias Schepp and Klaus Wiegrefe, NATO's Eastward Expansion: Did the West Break Its Promise to Moscow? Spiegel, 2009,
http://www.spiegel.de/international/world/nato-s-eastward-expansion-did-the-west-break-its-promise-to-moscow-a-663315.html

2 Anatolij Adamshin was Soviet deputy foreign minister in 1990

2 Uwe KluBmann, Matthias Schepp and Klaus Wiegrefe, NATO's Eastward Expansion: Did the West Break Its Promise to Moscow? Spiegel,
2009, at http://www.spiegel.de/international/world/nato-s-eastward-expansion-did-the-west-break-its-promise-to-moscow-a-663315.html

2 HUcemopus Poccuu, Dnektpornast 6ubmoreka, at http://www.bibliotekar.ru/sovetskaya-rossiya/91.htm



http://www.spiegel.de/impressum/autor-10319.html
http://www.spiegel.de/international/world/nato-s-eastward-expansion-did-the-west-break-its-promise-to-moscow-a-663315.html
http://www.spiegel.de/impressum/autor-10319.html
http://www.spiegel.de/international/world/nato-s-eastward-expansion-did-the-west-break-its-promise-to-moscow-a-663315.html
http://www.bibliotekar.ru/sovetskaya-rossiya/91.htm
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a. Gradual economic reforms ‘Uskorenie’ (Acceleration)

Thus the first phase of Gorbachev’s reforms started in 1985. The Leader of the Soviet
Union advocated the policy Uskorenie, because he was convinced, together with his advisory team
that the USSR could not see out the 20™ Century in its then current condition. In fact, although the
Soviet system still continued to guarantee a decent standard of living to Soviet people, had not any
external debt and the rubble was an universal currency, the country from the 1970s to early 1980s
was in a situation of stagnation, with economic and political problems which needed to be
addressed and overcome. Moreover, the fall in oil prices in the mid-1980s made the rotten basis of
the Soviet economy ever more visible.

Therefore, on April 23rd 1985 the Plenum of the Central Committee of the Communist
Party of the Soviet Union (CPSU) approved a new policy entitled Uskorenie (acceleration)
proposed by Gorbachev. Therefore at this ‘April Plenum’ were officially launched the reforms
which entered later in the history under name Perestroika.”. At the ‘April Plenum’ Gorbachev
stated that his goal was to accelerate the development of the economy and bring the communist
system to a point of perfection, based on the ideal of Marxist-Leninist materialism. In accordance
with the Marxist economics postulate about prioritizing the development of the heavy industry
over the light industry, the acceleration was planned to be based on revamping of heavy industry,
taking the "human factor™ into account and increasing the labour discipline and responsibility of
apparatchiks. Thus, the improvement of the economy would have resulted in the correction of the
entire ‘superstructure’ of Soviet society and was not yet intended a program of radical change but
one of incremental change. However, his program was not developed adequately. Actually his
reform Uskorenie was a vague hodgepodge of ideas of social and economic development of the
Soviet Union.**

In fact, Program of policy Uskorenie provided the infusion of massive monetary emission into
heavy industry. In practice, initially it was made investments for launching this process. But the
monetary emission was not sufficient. It led to an unaccomplished reorganization of the heavy
industry, with the result of a decreased productivity destabilizing the economy. %

In 1985 it was issued one of the first reform, which is the anti-alcohol campaign. The anti-

alcohol reform was forcedly introduced by the resolution of May 16th 1985, entitled “Measures to

% Joxnan Tenepanbroro cexperaps LIK KIICC M.C.Topbauera «O cosbie ouepensoro XXVII chesna KIICC u 3ajauax, CBA3AHHBIX C €TI0
MIOATOTOBKOI U mpoBenenuem» // Ilpana. 1985. 24 anpens. Nel 14; Marepuans! [Tnenyma Lentpansnoro Komurera KIICC, 23 anpens 1985 . M.:
TTomutusaat, 1985. P. 32 at http://www.constitution20.ru/ckeditor_assets/attachments/322/1985 04 23 gorbachev.pdf

2 M. Gorbachev Memoirs, Doubleday, New York, 1996, p. 67.

B LM Jleonenko., ILU. IOxumenxo, Pazéumue sxonomuxu CCCP ¢ 50-80-x z00ax, YueGHoe mocobue, K. : 3nanus-IIpece, 2004, at
http://banauka.ru/4037.html



http://www.constitution20.ru/ckeditor_assets/attachments/322/1985_04_23_gorbachev.pdf
http://banauka.ru/4037.html
http://banauka.ru/4037.html
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Overcome Drunkenness and Alcoholism and by the Decree “Measures to Overcome

Drunkenness and Alcoholism and to uproot of moonshining.”

Thus campaign was
unprecedented in scale and scope and designed to fight alcoholism in the Soviet Union.?®. During
this reform millions of vineyards were cut down across the country®®. From 1985 to 1990, only in
Russian Soviet Republic, their area decreased from 200 to 168 thousand hectares, and some
unique collections of grape varieties were destroyed.*® Prices of vodka, wine, and beer were
raised, and their sales had fallen by as much as two-thirds. It was cut not only alcohol sales but
also government revenue. The state budget had a loss of approximately 100 billion rubles,
according to Alexander Yakovlev®!, money which was really significant for the Soviet budget.
The budget of the Soviet Union, which once saw up to 25 percent of its revenues derived from the
state monopoly on alcoholic products. However, state profit was cut drastically not only because
of a fall in consumption, but also for the unavoidable illegal alcohol production. Reduction of
alcohol sales led to a flourishing black market. In effect, illegal alcohol makers snatched a huge
part of alcohol production. The illicitly and skyrocketing distilled alcohol production led to sugar
disappearing from the shelves of the stores, since the sugar was needed for the illegal alcohol
manufacturing. Hence, unfortunately, this reform did not have any significant effect on the
alcoholism in the country, but it brought a serious economic blow to the state budget. The
campaign also led to a spike in black market and eroded the tax base.

b. Radical economic reforms

Gorbachev’s economic reforms was furthered at the XXVII Party Congress in February—
March, in which Guidelines for Economic Development were adopted for the next five years and a
longer term.* Gorbachev himself was a vocal proponent of the policy. Notably, at the XXVII
Party Congress in this document the Soviet leader first used the term Perestroika (literally

% Y13 mocranosnennst LIK KIICC O Mepax no npeodonenuto nvaucmea u ankoeoausma 1985 r., 16 mas, Ilocranosnenne Cosmuna CCCP ot
07.05.1985 N 410 O Mepax Ilo Ilpeodonenuio ITvsincmea U Anxozconusma, Hckopenenuio Camozonosapenus [Resolutions entitled “Measures to
Overcome Drunkenness and Alcoholism]( Bemomoctu Bepxosroro Cosera CCCP, 1985, Ne21, cr. 369.Cm.; manpumep, Yka3 [Ipesummyma
BepxoBHoro Coera PCOCP or 16 mas 1985 r. O mepax no ycunenuro 60pbbbl npomug NbAHCMEA U AIKO2OIUMA, UCKOPEHEHUIO
camozonosapenus, Benomoctu BepxosHoro Cosera PCDCP, 1985, Ne21, cr. 738.

27 H

Ibidem..
% yka3 Tlpesuauyma Bepxosroro Cosera PCOCP or 16 mas 1985 T., O mepax no ycunenuio Gopu0bl npomue nbsHcmea u aiko2onusMd,
UCKOpEeHeHUI0 Camo2oHo8apenus, BenomocTu BepxoBHoro Cosera PCOCP, 1985, Ne21, CT. 738. at

http://russia.bestpravo.ru/ussr/data02/tex12615.htm.
B [10J1V Cyxoii sakon CCCP, AntnankoronsHas kommanus 8 CCCP 1985-1987 rr., at_http://reallystory.com/post/2942g=all; Hemopus Poccuu,
DneKTpoHHasI OubmoTeKa, at http://www.bibliotekar.ru/sovetskaya-rossiya/91.htm, at
http://www.ediblemanhattan.com/magazine/dr_franks_rkatsiteli/;
O AnTHANTKOrONBHAS KOMIaHus, at http://back-in-ussr.info/2012/03/antialkogolnaya-kampaniya-v-ssst/; Gorbachev Says His Soviet Anti-Alcohol
Campaign Was a Mistake, at http://russia-insider.com/en/politics/gorbachev-says-his-soviet-anti-alcohol-campaign-was-mistake/ri7017
#Alexander Yakovlev was a Soviet politician and historian. During the 1980s he was a member of the Politburo and Secretariat of the Communist
Party of the Soviet Union. The chief of party ideology, the same position as that previously held by Mikhail Suslov, he was called the “godfather of
glasnost as he is considered to be the intellectual force behind Mikhail Gorbachev's reform program of glasnost and perestroika

AHTHAIIKOTOJTbHAS KOMITaHHS, at http://asia.rbth.com/news/2015/05/15/gorbachev_admits_mistakes_made_in_anti-
alcoholism_campaign_30_years_ago_46054.html
* On the basis Guidelines of the economic and social development of the USSR in 1986-1980 and in the period up to the year 2000", Pravda, 4
March 1986
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http://www.bibliotekar.ru/sovetskaya-rossiya/91.htm
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http://www.ediblemanhattan.com/magazine/dr_franks_rkatsiteli/
http://back-in-ussr.info/2012/03/antialkogolnaya-kampaniya-v-sssr/
https://en.wikipedia.org/wiki/USSR
https://en.wikipedia.org/wiki/CPSU_Politburo
https://en.wikipedia.org/wiki/Secretariat_of_the_CPSU_Central_Committee
https://en.wikipedia.org/wiki/Communist_Party_of_the_Soviet_Union
https://en.wikipedia.org/wiki/Communist_Party_of_the_Soviet_Union
https://en.wikipedia.org/wiki/Ideology
https://en.wikipedia.org/wiki/Mikhail_Suslov
https://en.wikipedia.org/wiki/Glasnost
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'restructuring’).®* From June 1986 the Gorbachev’s policy was named Perestroika but not yet
became a full-scale campaign with practical results yielded. Only on January 27th 1987 at the
Plenum of the CPSU Central Committee in January, Perestroika was proclaimed an official state
ideology*® launching the second phase, that is of radical changes(1987-1991), thus de facto
admitting that the politics of mere "acceleration™ eventually failed.

The period of 1987-1989 is especially characterized by radical changes in the Soviet
Economy, when the Soviet government adopted a series of laws and acts, which created
unfavourable environments for the development of manufacturing and for investments in national
economy.

The resolution “the Measures on Perfection of Mechanism Control” (issued on August
19th 1986 by CPSU Central Committee and Council of Ministers), which came into enforce of
January 1st, 1987, started the erosive process of foreign trade system existing for decades.® This
resolution from January 1st 1987 allowed to enterprises and to private persons to export directly a
number of goods (mineral materials, timbering, gold, furs and so on) without differentiated
currency index. Hence it partially abolished the monopoly of state to foreign trade.

On January 13th, 1987, the Presidium of the USSR Supreme Soviet and the Soviet Union's

»37 that authorized the establishment of

Council of Ministers issued the law on “Joint Ventures
joint ventures in the Soviet Union. This Law granted privileges to exporters of national raw
material.*® Actually it legalized a direct access of foreign-owned ventures to natural resource and
to domestic market of the USSR.*°

At the Central Committee Plenum of June 1987 it was promulgated the Law on “State
Enterprises,” which intended to encourage enterprises to become self-financing and to be
independent from the central planning agencies. The Law also endorsed the priority of production
directed for foreign sells. Moreover, the Law authorised converting non-cash transfer into cash. It
was the first step of the USSR bank system’s privatization. Capital funds were transporting from
saving investments to consumption expenditure. The Law enabled the enterprises to set their own
prices and wages.*® Consequently, prices were going up. Besides, the Soviet state cut credit to

state enterprises, but state enterprises did not invest a big part of its profits in its product activity.

84 Marepuanst XXVII cvezna Kommynuctnaeckoit naptun Coserckoro Corosa, Ilommtuszar, 1986,178 , p. 113; U3 IMomuriyeckoro noxnana LK
KIICC XXVII cwesny KIIC, at http:/pseudology.org/Documets/27KPSS2.pdf at http://www.knowbysight.info/2_KPSS/07178.asp at
http://www.lib.ru/MEMUARY/GORBACHEV/doklad_xxvi.txt

% Gorbachev's report on 27 JANUARY 1987 to the PLENUM of the CENTRAL COMMITTEE of the CPSU. "On Reorganization and the
Party's Personnel Policy," Pravda, at http://www.lib.rut/MEMUARY/GORBACHEV/doklad xxvi.txt

% Mocranosnenne Lk Kmcc, Copmuna Cecp Ot 19.08.1986 N 991 O Mepax ITo CoBepIieHCTBOBaHMIO YTIpaBIeH s BHEMIHEIKOHOMUYECKAME
Caszsamu, http://pravo.levonevsky.org/baza/soviet/sssr2286.htm

¥ 0 nopsoxe cozoanus na meppumopuu CCCP u desmensnocmu cosMecmubix npednpusmuii ¢ yuacmuem COemcKux opeanusayuii u gupm
Kanumaaucmuyeckux u pasgusarowuxcs cmpan at http://www.bestpravo.ru/federalnoje/gn-normy/10p.htm

* |bidem

% Ibidem.

0 3akon CCCP ot 30.06.1987 O I'ocydapcmeennom Ipednpusmuu (O6vedunenuun), hitp://russia.bestpravo.ru/ussr/data01/tex11996.htm
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It was a broken inter-industry balance. There were short-cut of central plan program causing the
fast decrease of production. This led to a fall of gross national product and national income. The
state deficit tripled (in 1985-1991 it grew from 0 to 109 billion rubles). Goods usually distributed
through official state stores at fixed prices quickly disappeared causing production crisis. Indeed,
many staples could not be found even in Moscow. For the first time since the end of the Second
World War, a food ration ticket system returned.*" Inflation and severe shortages of basic food
caused public discontent. It brought more desperate strikes, especially to the coal mines and oil
fields.

The Law on Cooperatives,*? enacted in May 1988 legalized the private ownership of most
businesses. This law was supposed to encourage private-sector activity, especially booting
exports. Hence there were appeared a chain of cooperatives, which exported goods to foreign
markets. The product chaos strengthened the hand of speculators both within and outside the
official bureaucracy. According to experts by 1990 a third of consumption goods was sold away,
which would have directed to the Soviet market.*

The next step in the economic reforms is represented by the USSR Council of Ministers’s
resolution titled “On Farther Development of External Economic Activity of State Enterprises,
Cooperatives and other public Enterprises, Associations, organizations” of December 2nd 1988.%
By force of this act on April 1st 1989 the differentiated currency indexes and the monopoly of the
state at the foreign trade were totally abolished. The state monopoly at the foreign trade limited the
falling of the prices of natural resources. But after its abolishing the natural resources were
exported at lower prices, meaning at less than "normal value" of the goods. An under sale of raw
materials, metals, oil products, woods and bold timbers as well as consumption goods by illegal
merchants giving place to illegal enrichment at the expenses of the Soviet people.

Subsequent implementation of economic decentralization was the Resolution of the USSR
Council of Ministers of March 7th 1989, which allowed republics and local ministries to directly
conduct trade of natural resources on foreign markets. Furthermore, this resolution legalized the
quoting and licensing right of all-union and republic ministries to foreign trade. This resolution

generated fecund ground for officialdom’s and black-market’s elements’ enrichment.*

“ The wartime system of distribution using food cards that limited each citizen to a fixed amount of product per month Severe shortages of basic
food supplies (such as meat and sugar)

*2 3akon CCCP ot 26 mas 1988 . N 8998-X1 O xoonepayuu ¢ CCCP" (¢ usmenenuamu u dononnenusmu) at http://base.garant.ru/10103075/

“*B. Karaconos, «Cmanunckas sKOHOMUKA» U 20Cy0apCmeentas Monononus enewneti mopzosmu. Yacts 6, 17:41 28.03.2014 ,

at http://www.km.ru/economics/2014/03/28/istoriya-sssr/735949-stalinskaya-ekonomika-i-gosudarstvennaya-monopoliya-vneshn

“ 3axon 1988 r. O Janvneiiwem Pazeumuu I'ocyoapcmesenvix, Koonepamuenvix u unvix Obuecmeenvix Opeanusayui, TToctanopnerne COBMUHA
CCCP ot 02.12.1988 N 1405 O oanvheiiwem pazgumuu GHEUHEIKOHOMUYECKOU OCMENbHOCIU 20CYOAPCIBEHHbIX, KOONEPAMUGHBIX U UHbIX
06wecmeennbIx npeonpusimuil, oovedunenuil u opeanusayui at http://www.bestpravo.ru/sssr/gn-normy/z7p.htm

* Tocranosnenne Copmuna Ceep Ot 07.03.89 N 203 O Mepax I'ocydapemeennozo Pezynuposanus Brewneaxonomuueckoii Jesimenvnocmu at
http://zakonbase.ru/content/base/10869
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In December-January, the government abolished the increment of the ruble derived from
directional correlation of currencies causing the end to the Soviet currency. In fact, the ruble
totally was undermined as universal currency in circulation and discouraged national producers’
interest to domestic market. De facto the function of the national currency, the ruble, was replaced
by the dollar.

Further economic decline was worsened by political tensions between forces supporting
socialism and parties and movements insisting on capitalist principals, *© which led to coup d’état.
In 1991 the Soviet economy had stopped declining and gone into complete collapse.

This Gorbachev's economic reforms Perestroika aimed at bringing the country out of the
stagnation, eventually destroyed the Soviet Union. Indeed, the USSR leadership’s economic
reforms undermined the centrally planned economy without establishing a functioning market to
replace it.

A result of these economic reforms were:

- by 1988-89 widespread shortages, rationing, and public discontent;

- industrial and agricultural output decline during 1990-91 leading to a drastic fall in gross
national product and national income; GNP in 1991, compared to 1989 was over 20% less
than national income (the +2.3% economic growth in 1985 was replaced by a -11% recession
in 1991);

- adrastic price rise devalued the massive private ruble savings accumulated in the economy,

cut credit to the Soviet industries, introduced hard currency trade and investment in the USSR

- gold funds decreased by 10 times from 2,000 to 200 tons; and under Gorbachev’s
administration external debt grew from 0 to US$120 billion;

- the ruble, the Soviet national currency, devalued dramatically.*’

3. Political reforms ‘Glasnost’ (openness)

In parallel to economic reforms Gorbachev introduced also politic reforms under slogan
Glasnost and Democratization, which had important impact on Soviet Society and played
important role in dismantling of the Soviet Union. Indeed, in 1986 Gorbachev decided that fixing

the economic reforms would be nearly impossible without reforming the political and social

% In late July 1990, Gorbachev signed an agreement with Chairman of the RSFSR Supreme Soviet Yeltsin on joint development of the program of
economic reform of the country, based on Grigory Yavlinsky's "500 Days" project. The resulting program gained the support of all 15 republics, but
was roundly rejected by the USSR Council of Ministers. In the USSR Supreme Soviet Gorbachev advocated a merger of the Yavlinsky-Shatalin
and the Abalkin-Ryzhkov programs, which, in the opinion of the two sides, was impossible. In October 1990, the USSR President was given extra
powers to implement the program "Guidelines for Stabilizing the National Economy and Transition to a Market Economy," which provided for
devising "regulated market relations." Both oppositions - the Interregional Deputy Group and the deputy group Soyuz - faced the President with an
ultimatum-like demands.

47 A.B Cuniopos, CosemckuiiCoro3 HakanyHe pacnadd. onviim aHmukpusucrozo ynpasnenus. M., 2002. p.17.
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structure of the Soviet Society. Therefore Gorbachev launched the politic reforms under slogan
Glasnost (openness or transparency), which took part of the reforms called Perestroika.

4. Criticism and self-criticism

The first use of the term Glasnost was in 1985 at the April Plenum of the Central
Committee of the Soviet Union’s Communist Party. This term was initially intended as simply
openness to Gorbachev’s reforms. Only at the 27" Congress*® Gorbachev used the concept of
Glasnost’ with broadened meaning. In particular, he spoke about policy of Glasnost which would
be guarantee new freedoms: greater freedom of speech and expression, greater criticism and self-
criticism in all spheres of the Soviet Society.

Actually the former Soviet leaders (especially Stalin) and who were opposed to perestroika
were subject of criticism. For instance, at the jubilee plenum of the Communist Party on October
14th 1987 Gorbachev delivered a report in which he openly spoke about the criminal essence of
Stalinism. A campaign was started to rehabilitate many members of the Communist Party
subjected to repressions and thousands of political prisoners and many dissidents were released.

As an example of anti-reformers criticism is given by the reaction to the article of Nina
Andrejeva.*® The newspaper Sovetskaya Rossiya published an article of Nina Andreyeva, a
chemistry teacher from Leningrad, entitled "I Cannot Sacrifice My Principles,” in which she
criticized Gorbachev’s Perestroika, calling it ‘a smeared campaign’ and the administrative model
of the economy as ‘unacceptable’. In response, Politburo guided by Gorbachev passed a decision
condemning the publication calling a "manifesto of anti-perestroika forces." Some weeks later an
unsigned editorial article in the Pravda condemning Andreyeva's ideas (Aleksandr Yakovlev was
the author) appeared. At the same time, Nina Andreyeva became subject of Gorbachev’s
persecution. She and her husband were dismissed and they remained without means of survival.
She could not more express freely her opinion.>

Self-criticism meant criticism of tradition policies of the government. Namely, it was
limited to criticized policies conservative opposition elements within CPSU and encourage to
denounce the abuse of authorities.

Instrument of Glasnost was important to obtain support of elites and Soviet people and to

introduce the Perestroika reforms. Indeed, Gorbachev believed in the power of the word and he

“ 0. Barypun, Kpartkas MHcropus Imacmoctu CCCP, XX Bek, at http://askjournal.ru/journal/item/kratkaya-istoriya-glasnosti; at
http://malchish.org/lib/history/sssr_1980.htm; ®omx ['opbaduesa, at http://mww.gorby.ru/archival/expocenter/vneshpolitika/show_29323/

* Nina Andreyeva, | Cannot Waive Principles, in Sovetskaia Rossiia, March 13, 1988 at http://web.archive.org/web/20120216082258, at
http://www.sadcom.com/pins/about/andreeva.htm

0 JKernwuna, npuocmanosuswas Iepecmpoiixy. Unrepssio ¢ Hunoit Annpeesoii at http://www.aif.ru/politics/russia/41401
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used heavily propaganda to enforce a program of ideological indoctrination. For those who
stubbornly resisted change, he used a method of personnel and administrative purges.>

In fact, immediately after the 27" Congress of 1986, Aleksandr Yakovlev, 52, the closest
adviser of Gorbachev, and who was in charge of the Central Committee's press department during
1986 replaced many titles of magazines and newspapers, that was disagreeing with new policy of
Gorbachev and the press entirely passed under the control of reformers, namely liberal elites. In
addition, Gorbachev during his office completed many personnel changes.>® The most notable
change was the replacement of Andrei Gromyko, who had served for 28 years as Minister of
Foreign Affairs, with Eduard Shevardnadze, who was without experience in the diplomatic field
but shared with Gorbachev an outlook.

Additionally Gorbachev was the first who used Soviet television to solicit directly Soviet
people to participate in Perestroika ‘experiments’ and to encourage criticisms of his opponents.
Leader of the USSR quickly turned to a kind of TV star with his reform intentions. In particular,
Soviet television gave wide coverage of Gorbachev’s endless trips from Moscow to Vladivostok
aimed to propose his campaign for perestroika in the Soviet society.

So, through the mass media, Gorbachev and his advisor team could openly criticize the

Communist party, oppositions and solicit the people to follow their example.**
5. Democratisation

A further measure taken on the continuation of the political reforms was a report adopted
on January 27th, 1987 at the Central Committee Plenum of the CPSU Central Committee titled
“On Reorganization and the Party’s Personnel Policy”.> In this report, Gorbachev expressed some
delusion at the slow Perestroika introduction into Soviet society calling for truly revolutionary,
comprehensive transformations of society. At the same time the Soviet leader advocated a faster
political personnel turnover, a policy which was a reaction against the 'principle of cadre stability’,
which was a remnant of Brezhnev's policy. Simultaneously, Gorbachev encouraged political and

civilian criticism of traditional policies and the count of the reforms. Likewise, Gorbachev in his

% 3 A. Craukesuu, Hcmopus xpywenus CCCP. IMomumuxo-npasosvie acnekmei. M., 2001; On xe: CCCP mHa 3aBepumiaiomeM oTarme
CYILIECTBOBAHMUS: SPO3HSI M PACIaJl COI03HON roCyJapCTBEHHOCTH: (MCTOPUKO-NPaBOBEIE pobiemsr). M., 2009

52 Aleksandr Yakovlev is known as architect of perestroika because is considered the intellectual force behind Mikhail Gorbachev's reform
program of glasnost and perestroika.

%% Gorbachev started to prepare the ground for reforms with a series changes in personnel (1985-1986). In practice the Soviet Leader moved many
opponents of his reforms, from their positions and replaced them with reformers who shared his insight. Especially, among reformers promoted by
Gorbachev there were two his allies, who played an important role in the reforms Perestroika, namely Aleksander Yakovlev and Eduard
Shevardnadze. Yakovlev, who became closest adviser of Gorbachev known as "architect of perestroika” and the "Father of reform
Glasnost’(openness)," was promoted as a head of the Central Committee Propaganda Department and a secretary of the CPSU Central Committee.
Shevardnadze, who had an essential contribute to the reunification of two Germans, was appointed as Minister of Foreign, at
https://iwww.rug.nl/research/portal/files/9816471/part_2_chapter_1.pdf

% A.C. BapcenkoB, Peghopmbi Topbauésa u cyovba coiosnozo 2ocydapemea. 1985-1991. M., 2001 M.: Uza-so MI'Y, 2001, p. 145.

% Gidadhubli, R. G. (1987, May 02). Perestroika and glasnost, at http:/www.jstor.org/stable/4376986, accessed on 8 November 2014.
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speech urged the farther expansion of the idea of Glasnost and proposed the policy of
democratization.

The concept Democratization was intended as some basic elements of the democracy. In
particular, this term was linked to multiple candidacy elections for some local government posts
and the appointment of non-Party members to government positions.

In the summer of 1988, Gorbachev launched his most radical reform. In late June 1988
during the X1X All-Union Party Conference Gorbachev endorsed fundamental reform which went
beyond the limits of the traditional Soviet system and adopted the Resolution "On Glasnost,”
which contributed to further triumph on the opponents of Perestroika. In particular, he proposed: a
presidential system for the Soviet Union, a new parliament which was to be called the Congress of
People’s Deputies, an increase in the power of local Soviets at the expense of the Communist
Party and the removal of the Party from state economic management. This lead to the monopoly of
the Communist Party being attacked. Indeed, the XIX All-Union Part Conference’s decisions
were the real turning point, when the perestroika became irreversible.*® Accordingly, in December
1988, the Supreme Soviet approved the establishment of a Congress of People's Deputies as the
Soviet Union's new legislative body. In March 1989, the elections were held in the Soviet Union
to elect the USSR Congress of People’s Deputies. These elections were a success for the
reformers, while many Party candidates lost the election. Indeed, around 300 reformist candidates
were elected and the conservatives were entirely removed from the government. In May, the first
Congress of People’s Deputies was opened in which Gorbachev was elected chairman. The
permanent variant of the Congress of People’s Deputies, the Supreme Soviet, was elected the day
after the opening of the Congress. Both forums would become important places for political
discussion and renewal.

In 1990 there were even more revolutionary events that marked the political life in the
Soviet Union. In March, the Congress of People’s Deputies amended Article 6 of the Soviet
Constitution, ending the monopoly of power of the Communist Party. Moreover, later in the
month, Gorbachev was elected as the president of the Soviet Union. The most crucial outcome of
these two decisions was that the dual party-government structure had been dissolved. The
institutional links between the party and the executive branch were cut. Despite the restructuring
of the political institutions during this period, Gorbachev held the supreme power of the state in
his hands. His role as a leader combined the functions of: Chairman of the legislative body, Head
of State as well as General Secretary of the Communist Party. This combination of functions and

the monopolization of supreme power in the hands of one man was a contradiction with the

% Mikhail Gorbachev, op.cit., p. 237
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concept of democratization. Crucially, Gorbachev’s election as president led to his political
isolation and gradually loss of support of the reformers.”’

A final result of political reforms was the discredit of the Communist and the end of the
political supremacy of the Communist Party of the Soviet Union (CPSU). On the one hand the
one-party, one-candidate political system upset citizens who saw the democratic process in action
throughout Europe. On the other hand, the policy Glasnost and Democratisation of Gorbachev
was also signed by the incoherence between claimed goals and measures actually undertaken. For
instance, although the goal declared was free speech and free expression, but in practice
Gorbachev's goal was to exclusively favour to discredit the CPSU and the counters to Perestroika.
Moreover, excessive condemnation of the past and traditional policy undermined moral values. As
another example, in contrast with basic principles of democracy Gorbachev monopolized the
supreme power, namely, he was Chairman of the legislative body and head of State.*®

Domestic reforms sparked secession movements within the Soviet Union.”® In response to
these demands, on April 3rd 1990 under Gorbachev’s proposal, the Soviet Supreme legalized the
right to secede from the USSR, promulgating the Law on secession.® Six Soviet republics (three
Baltics republics, Armenia, Georgia, Moldova) violated the Law of 1990 and issued unilaterally
declaration of independence.®® After the coup d’état of 1991, other Soviet constituent units
declared their independence thus putting the end of the USSR.®?

To sum up, results of Gorbachev’s reforms were disappointing. Instead of overcome
stagnation and improving the economy and the political system promoting democratic values, his
reforms caused destabilization, triggering a deep economic crisis and hastening the dissolution of
the system, while democracy values were not introduced. The reforms seriously aggravated the
standards of living of the Soviet people and sparked ethno-national tensions, some of which turned
into armed conflict. As a result, the collapse of the Soviet economy marked the failure of the old
system of bureaucratic command planning, but also that of the marketization reforms set up by

Perestroika.

% Bapcenkor A.C. Peopmbr lopbauépa u cyap6a coro3Horo rocymapersa. 1985-1991, op.cit., p. 73.

% Ibid., p. 75.

% See 11 secessionist movements and the war of laws within the Soviet Union, pp. 19-27

% See 1. paragraph Law On Secession, 111 Legal basis for secession and creation of the new States, pp. 27-28
61 See 4. paragraph The self-declaration of Independence of Secessionist Republics, p.38

82 See IV The Commonwealth of the Independent States, pp.41-42
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PART ONE
GENERAL ASPECTS

CHAPTER |

THE SECESSIONIST MOVEMENTS AND THE WAR OF LAWS WITHIN THE SOVIET
UNION

1. The effects of Perestroika and Glasnost

The policies of Perestroika and Glasnost put an end to an industrial society based on a
command economy and irreparably undermined the hegemony of the Communist Party of the
Soviet Union (CPSU) and the authority of Gorbachev himself, but without giving rise to an
efficient, alternative economic and political system. The Glasnost policy, which greatly
contributed to discrediting the CPSU, was used as a tool to manipulate national sentiment with a
view to gaining popular support for perestroika and eliminating opposition to Gorbachev’s
reforms.®® Gorbachev, in attempts to gain support for his reforms, relied on nationalist groups.®* In
fact, with this very aim in mind, bureaucrats newly appointed by Gorbachev were to form pro-
Perestroika Popular Fronts with ‘National’ Popular Fronts, which should give support for
nationalist groups throughout the Soviet Union. Inevitably, this policy provoked the emergence of
weak nationalist pro-separatist groups from clandestinely gathering support for Perestroika and
against the CPSU. However, thus policy created an unprecedented platform for nationalist pro-
separatist movements in the Soviet Republics. This process was hastened by the economic
reforms, which led to severe shortages of basic foods, an increase in the use of ration cards, a
greater deficit in the state budget, a catastrophic reduction in gold funds and a devalued ruble, with
a consequent increase in public discontent.®® Hence, a deep dissatisfaction of the Soviet people
with economic reforms and the Policy of Glasnost contributed to these movements falling more
and more into the hands of openly pro-separatist forces ‘National’ Popular Fronts moving them
into a commanding position in the Soviet republics. As a consequence, secessionist movements
affected the Soviet Union on the first level. According to the USSR Constitution of 1977 the
Union of Soviet Socialist Republics was a federal, multinational state with multiple levels, which

included the four levels of entities. In particular, it was composed of the 15 first-level units - the

8 I'.H. CeBocTbsiHoB, Tpacedus eenuxoii depycasvi: Hayuonanwuwiii onpoc u pacnad Cosemckozo Coiosa: C6. PAH UHCTHTYT poccuiickoii
ucropuw,. M., 2005, p. 13.

8 B.A. Tleucnes, Cmymmnoe epems & ucmopuu Poccuu (1985-2003). M., 2007; On xe: Pacnad CCCP: ucmopuueckas cryuaiinocmy i
cnaanuposannas axyus?, Ilpeocmasumenvhas enacmo: MoHumopume, anaius, ungopmayus. 1998. Creun. Bemyck, p.145.

8 C.KoaH, «Bonpoc eonpocosy: nouemy e cmano Coeemckozo Corwsa? M., 2011. C. 42
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Union Soviet Socialist republics (Soviet Republics) (e.g. the Georgian SSR)®, the 20 second-level
units — the Autonomous Republics (e.g. Abkhazian Autonomous republic), the 8 third-level units —
the Autonomous regions (e.g. the South Ossetian Autonomous region) and the 10 fourth-level

units - Autonomous areas.®’

2. The requests for greater autonomy within the Soviet Union

The disintegration of the Soviet Union began in the peripheries. The first region to produce
organized nationalist movement was the Baltic region, in particular, the first-level sub-unit
Estonian Soviet Socialist Republic (the Estonian SSR). On November 16, 1988, the Estonian
legislative organ Soviet Supreme issued the Declaration on ‘Sovereignty’ of Estonia. ®®

The document provided for the supremacy of Estonian laws over those of the Soviet
Union. At the same time however, the Estonian Declaration asserted that the Estonian republic
would remain part of the USSR, but on the basis of a new All-Union agreement. In other words,
Estonia claimed for amendments to the All-Union Treaty (base law of the Soviet Union), namely,
establishment of the new Union based on decentralized federation. Thus the Estonian republic
demanded ‘sovereignty’ within the reformed the Soviet Union. As can be seen the Declaration on
Estonian ‘sovereignty’ was contradictory. This contradiction could be explained only by
inappropriate use of the term Sovereignty’. In practice the republic demanded greater autonomy
within the Soviet Union. This declaration was soon followed by similar ‘Declarations on
‘Sovereignty’ from the other (three first-level sub-units) Soviet republics Azerbaijan (on 23
September, 1989)%°, Latvia (on July 28, 1989),” while Lithuania (on May 26, 1989)"* in which
they demanded greater autonomy within the Soviet Union.

Boris Yeltsin, as leader of the Russian Republic, expressed his solidarity with the Baltic
republics and Azerbaijan.”® In fact, the fifth Soviet Republic that adopted a Declaration on
‘Sovereignty’ [autonomy] was the Russian SFSR.” On June 12, 1989 the Russian Congress of
Deputies, guided by Chairman Boris Yeltsin, adopted a Declaration on ‘sovereignty’. The

Declaration solemnly proclaimed the ‘State sovereignty’ of the Russian SFSR throughout all of its

% Article 71, the USSR Constitution of 1977: the Russian Soviet Federative Socialist Republic (the Russian SSR); the Ukrainian Soviet Socialist
Republic (the Ukrainian SSR), the Byelorussian Soviet Socialist Republic, the Uzbek Soviet Socialist Republic, the Kazakh Soviet Socialist
Republic the Georgian Soviet Socialist Republic, the Azerbaijan Soviet Socialist Republic, the Lithuanian Soviet Socialist Republic, the
Moldavian Soviet Socialist Republic, the Latvian Soviet Socialist Republic, the Kirghiz Soviet Socialist Republic, the Tajik Soviet Socialist
Republic, the Armenian Soviet Socialist Republic, the Turkmen Soviet Socialist Republic, the Estonian Soviet Socialist Republic.

%" The USSR Constitution of 7 October 1977, at http://constitution.garant.ru/history/ussr-rsfst/1977/red_1977/5478732/

68 Jlexnapauus Bepxosroro Cosera DcroHckoii Coerckoii CONMaNNCTHIECKON pecybIuKy o cyBepennTere Jctonckoi CCP,

% The Law on sovereignty of the Supreme Soviet of the Azerbaijan SSR, at http://constitutions.ru/?p=2893

™ Nexmapauus Bepxosmoro Cosera Jlatsuiickoit CCP O Tocynapcreennom Cysepenutere Jlatsun [Declaration on sovereignty of the Supreme
Soviet of the Latvian SSR], at http://constitutions.ru/?p=2945

™ Jlexnapamus Bepxosmoro Cosera Jlutosckoit Cep O Iocynapcteennom Cysepenutere Jlntew [Declaration on sovereignty of the Supreme
Soviet of the Lithuanian SSR],at http://constitutions.ru/?p=2932;

2 K. Bpyrenn, Ioaumuueckoe "posicoenue” Envyuna: Mup niepemes. - M., 2004. - N 3. p.60

™ The four first Declarations on the sovereignty were those of Estonia (November 16, 1988), Lithuania (26 MAY1989), Azerbaijan (23 September
1989), Latvia (4 MAY 1990).
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territory within the Soviet Union and established the supremacy of the constitution and laws of the
Russian SFSR over the legislation of the Soviet Union. The Declaration provided for reforming
the USSR, where the relationships between the Soviet republics would be “based on an
agreement.”’* However, Yeltsin claimed not only greater autonomy for the Russian Republic, but
also invited the other Soviet republics to follow his example. Since the Russian RSFSR actually
formed the bulk and dominant force, (the largest constituent republic with about 2/3 of the
population and territory), therefore its demands for greater autonomy within the USSR, which
were, at least, odd. This surreal situation can only be explained by a personal confrontation
between Gorbachev and Yeltsin. As a consequence, the other Soviet republics produced similar
acts in the 1990s.”

Thus, in 1989-1990 the 14 Soviet Republics (excluding the Armenian SSR) demanded
greater autonomy within the Soviet Union and the reformation of the Soviet Union. In response,
the Presidium of the USSR Soviet Supreme initiated the process of drawing up of a new All-Union
Treaty, which would grant greater political, economic and other autonomies to Georgia and
Abkhazia. In fact, at the Plenum of CPSU in February of 1990 M. Gorbachev officially approved

the drawing up of a new All-Union Treaty®.
3. The unilateral declarations of independence by the Baltic Republics

The situation changed in 1990s with the Baltic demands not more on greater autonomy, but for
secession from the USSR. The Baltic republics were also the first Soviet republics, which moved
unilateral declarations of independence. The reasons, on which the Baltic countries’ requests for
independence from the Soviet Union were based, were used as a model by other Soviet republics,
including Georgia to justify their unilateral secession from the Soviet Union. For this reason it is
necessary to examine briefly the grounds of the Baltic republics.

According to the Baltic republics their right to unilateral secession from the Soviet Union was
founded on the Treaty of Non-aggression between Germany and the Union of Soviet Socialist
Republics (Molotov—Ribbentrop Pact) of 1939, " which in their opinion, contributed to the

incorporation of the Baltic republics into the Soviet Union.

™ Declaration on sovereignty of RSFSR at http://constitutions.ru/?p=2924

" The Uzbek SSR (20 June 1990), the Moldavian SSR (23 June 1990), the Ukrainian SSR (16 July 1990), Byelorussian SSR (27 JULY 1990), the
TURKMEN SSR (22 August 1990), the Armenian (23 AUGUST 1990), THE TAJIK SSR (24 August, 1990), THE Kazakh SSR (25 Octobre
1990), the Georgian SSR (14 NOVEMBER 1990), THE Kirghiz SSR (15 DECEMBER 1990).

8 K Cotosy Cyeepennvix napodos. Coopauk nokymentor KIICC, 3aKOHOMATENBHBIX aKTOB, AEKNTApaluii, OBpaleHHil i IPE3HICHTCKHX YKa30B,
MOCBSIICHHBIX MPOOJEME HAIMOHAIBHO-TOCYIapcTBeHHOro cyBeperutera. M., 1991 [Collection of the KPSS documents: legislativeacts,
declarations, statements and President’s decrees concerning the issue of national State sovereignty].

" Treaty of Non-aggression between Germany and the Union of Soviet Socialist Republics (Molotov—Ribbentrop Pact) of 1939, at
http://www.ibiblio.org/pha/nsr/nsr-02.html#21
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a. Historical backgrounds

Before proceeding to an examination of the Molotov—Ribbentrop Pact it is important to
give briefly the historical backgrounds of Baltic countries. The territory of Estonia and parts of
Latvia had been part of the Russian Empire as its regions for 197 years, through to World War |,
as acquired from Sweden by the Treaty of Nystadt (1721).” The rest of Latvia and the territory of
current Lithuania was acquired under Catherine the Great in the third partition of Polish—
Lithuanian Commonwealth amongst Prussia, Austria, and Russia in 1795.”® The Baltic territories
were a part of the Russian Empire until to its decline of 1917. After the Russian Empire’s collapse
the Baltic entities were occupied by Germans. After the German defeat in 1918-1920 the
Republics declared their independence. The self-proclaimed Russian Soviet Republic recognized
them in the 1920s. At that time the majority of the states did not recognized de jure the Baltic
Republics. Indeed, most states continued considered them a part of the Russian Empire, which
actually de facto ceased to exist in 1917. Only in 1921-1922 new proclaimed Baltic states
obtained de jure recognition. From 1939 to 1940, relying on left-wing political forces in Latvia,
Lithuania, and Estonia, the Stalinist leadership established control over Baltic countries. In 1940
the parliaments of Baltic countries issued a law on reunification with the USSR and de facto took
its part. Parallel to this in 1939 it was ratified the Molotov—Ribbentrop Pact on Non-aggression
between Germany and the Union of Soviet Socialist Republics, which was supplemented with
secret additional protocol. Under terms of Protocol Germany promised not to invade the spheres of
Soviet influence, that is territories of actual Ukraine, Moldavia, Poland, the Baltic countries. The
pact was ratified by the USSR Supreme Soviet within a week of its signing. While the secret
additional protocol were never ratified by the Soviet Union. The Molotov—Ribbentrop Pact was
not long in coming.® After the ratification, September 1, 1939, Germany invaded Poland, and
June 22, in 1941 Hitler’s troops attached the USSR, thus violating the Pact.®" The Baltic republics
were military occupied by Nazi Germany from 1941 to 1944. In 1944 after their liberation from
Nazi German forces, Latvia, Lithuania and Estonia returned to form a part of the Soviet Union.
After the end of the Second World War the incorporation of the Baltic republics into the Soviet

Union obtained international de jure recognition by the agreements made in the context of the

® Huwmaomexuii muphviti do206op mexcdy Poccueti u Illseyueii, 30 arycta 1721 r., CGOpHIK apXHBHBIX JOKYMEHTOB. M., Pycckas kHura, 1992,
(The Treaty of Nystad between Russia and Sweden, a collection of the archival documents, Moscow, Russian book), at
http://law.edu.ru/norm/norm.asp?normIiD=1119383

™ W. Roczniak, The Polish-Lithuanian Commonwealth, at http://www.oxfordbibliographies.com/view/document/obo-9780195399301/obo-
9780195399301-0119.xml

8 Non-Aggression Pact between Germany and the USSR (Molotov-Ribbentrop Pact) at:
https://sputniknews.com/analysis/20090820/155869035.html

8 Ibid., at http://www.istorik.ru/library/documents/molotov_ribbentrop/
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Yalta Conference ® and the Potsdam Conference. ® Moreover, this juridical situation was
reaffirmed by the final act of the Conference on Security and Co-operation in Europe in 1975,
Nonetheless, the issue of the Baltic countries’ incorporation into the USSR has been arisen
in the late 1980s, when the participants of the first Congress of USSR People’s Deputies
demanded disclosure of the circumstances surrounding the signing of the Pact. In fact, in the
context new policy Glasnost of Gorbachev, on December 24, 1989 the USSR People’s
Deputies, which was the supreme body of state authority in the USSR at that time, adopted a
resolution “On the Political and Legal Assessment of the Soviet-German Non-aggression Treaty
of 1939,” in which officially denounced the act of Stalin as “personal power,” which in no way
reflected the “will of the Soviet people who are not responsible for this conspiracy.” ®° This
document emphasized that “Stalin and Molotov conducted talks on the secret protocol with
Germany while keeping it from the Soviet people, the Central Committee of the All-Union
Communist Party (Bolsheviks), and the entire party, the Supreme Soviet, and the Soviet
government.”® Given a legal opinion on the Molotov-Ribbentrop Pact became a central issue in

the context of Baltic secessionist movements.

b. Assessment of the Molotov-Ribbentrop Pact and the secret Protocol

According to the non-aggression pact (Art.1), the Soviet Union and Germany pledged to
“desist from any act of violence, any aggressive action, and any attack on each other, either
individually or jointly with other powers.”®" Moreover, the two parts promised not to support
coalitions of other countries that may take action against the parties to the agreement. Neither of
the two contracting parties shall participate in any grouping of powers whatsoever that is directly
or indirectly aimed against the parties to the agreement (Art. 1).%8 Hence, the Molotov-Ribbentrop
Pact itself did not go beyond the established practice of international relations on the eve of World
War I1. Other countries signed (for instance, Poland, also signed a similar pact with Germany in
1934), or tried to sign such pacts as well. But the Pact was supplemented with secret additional

protocols, in which Germany promised not to invade the spheres of Soviet influence. To be

8. Goldman, The Yalta Conference, Law Library, Avalon Projects, in Documents in laws, history and in diplomacy, 2008, at
http://avalon.law.yale.edu/wwii/yalta.asp

& Marepansr Beprmunckoii (IToTcamMckoii) KOHGepen i pykoBoauTeNei TpeX coro3nbIX aepias — CCCP, CIUA u BemixoGputanum, 17 mions — 2
asrycra 1945 r., (Berlin (Potsdam) conference’s materials of three powers in alliance - the USSR, the US and Great Britain, 17 July -2 August
1945), at http://www.hist.msu.ru/ER/Etext/War_Conf/berlin.htm

8 The Final Act of the Conference on Security and Cooperation in Europe, Aug. 1, 1975, 14 I.L.M. 1292 (Helsinki Declaration), at
http://www1.umn.edu/humanrts/osce/basics/finact75.htm

% |bid., at http://www.lawmix.ru/docs_cccp.php?id=1241; Mart Nutt , The establishment and restoration of Estonian independence and the
development of Estonian foreign relations, 2007, at http://vm.ee/sites/default/files/content-editors/web-static/439/Mart_Nutt.pdf; Non-Aggression
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precise, in accordance with the secret protocol, Germany promised not to invade Poland’s eastern
regions, populated predominantly by Byelorussians and Ukrainians, and the Baltic states of Latvia,
Lithuania, and Estonia. This Protocol remained secret until its official denunciation by the
Congress People’s Deputies headed by Gorbachev®. Hence the Molotov-Ribbentrop Pact itself
was perfectly in the line with International law, but its secret protocol delimitating spheres of
influence between sides, was undoubtedly contrary to international law. However, it is important
to consider this secret agreement between Stalin and Hitler in the context of the military and
political situation in Europe. This was the death of the idea of “collective security” in Europe. It
became impossible to curtail actions of the aggressor (which Nazi Germany would later become)
by concerted effort of peace-loving countries. According to Stalin’s plan, the Pact was supposed to
become a response to the policy of appeasing Hitler, which Britain and France had been
conducting for several years with the aim of setting the two totalitarian regimes at loggerheads,
and turning Nazi aggression principally against the USSR. In fact, by 1939, Germany had returned
and had remilitarized the Rhine region, had fully reequipped its army in violation of the Versailles
Treaty, had annexed Austria, and had established control over Czechoslovakia.*

After the official condemnation of Molotov—Ribbentrop Pact), although the incorporation
of the Baltic republics into the Soviet Union had obtained international de jure recognition by the
agreements made in the context of the Yalta Conference,” the Potsdam Conference,® and by the
final act of the Conference on Security and Co-operation in Europe in 1975,% the issue on legality
of the Baltic states’ incorporation into the Soviet Union arose. Based on this Pact, in 1990s the
Baltic leaders formulated the theses of the illegal occupation of the USSR of the Baltic States and
their continuity as a subject of the International law. Actually, at the moment of establishment of
the pro-Soviet government in the Baltic countries (by contrast with other Soviet republics), the
latter were independent states, which had obtained international recognition in 1921-1922.

Thus, on November 12, 1989, Supreme Soviet of the Estonian Soviet Socialist Republic
(SSR) passed a resolution “A Historical-Legal Assessment of the Events that occurred in Estonia
in 1940,” whereby assessment were given of the events of 1940 in Estonia and the Molotov-
Ribbentrop Pact.”®. The establishment of the pro-Soviet government and the incorporation into

the Soviet Union were qualified as an illegal annexation of the Republic of Estonia by the Soviet

& |bidem.
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Union. According to this the Estonian parliament was formed by pro-Soviet government, therefore
the laws on Reunification with the Soviet Union, was null and void. For that reason, the
incorporation of the Republic of Estonia into the Soviet Union was null and void.

The resolution of the Estonian SSR Supreme Soviet of March 30, 1990, regarding the
status of Estonia’s statehood, declared that the occupation of Estonia by the Soviet Union on June
17, 1940, had not terminated the existence of the Republic of Estonia de jure, and that the territory
of the Republic of Estonia was to be considered as having been occupied up until that time. Based
thereon, the Estonian SSR Supreme required tore-establish a situation that existed before their
“occupation by the Soviet Union” (restitutio ad integrum). According this principle a State guilty
of having committed an internationally wrongful act has the obligation of returning the prejudice
in kind, in order to restore the situation that existed before the wrongful act occurred, the
restitution being made.® In particular, as entailed, under opinion of Estonia, of international
responsibility for wrongful act — of Estonian illegal occupation, the USSR had obligation to
restore the Estonian status quo ante, that is its independence. Thereby, the Estonian Supreme
Soviet declared that Estonia was an independent state, and the all Soviet laws were declared null
and void in Estonia.

After this, other Baltic republics issued their unilateral declarations of independence based
on similar argumentations,®® in which they accused the Soviet Union of their illegal occupation
and advanced the thesis on their continuity as a subject of international law.?” The thesis of the
continuity of the Baltic States was largely shared by the European Community and US. In fact,
the “restored Baltic republics” enjoyed a status under international law, which distinguishes from
new independent states of the former USSR. This distinction determined the policy of the
European Community from the beginning. Whereas the sovereign rights of the Baltic States were
recognised without any additional condition,” the EC Ministers of Foreign Affairs laud down
“guidelines on the recognition of new states in Eastern Europe and in the Soviet Union”.

Moreover the Baltic republics were free for the liabilities of the USSR. In particular, since
the Republic of Estonia is not regarded as a successor state of the Soviet Union and therefore bears
no responsibility for the liabilities of the USSR. On the other hand, according to the principles of
continuity, Estonia became fully responsible for the rights and obligations the Republic of Estonia
had owned before the occupation. This includes obligations originating in international treaties
which were concluded before annexation by the Soviet Union in June 1940. According to the
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principle of restitutio ad integrum the country, should have inherited without exception all the
obligations deriving from treaties concluded before June 16, 1940.

To sum up, the Baltic republics set the pace for the other Soviet republics (excluding the
Armenian SSR), which broke from the Soviet laws and issued unilateral declaration of
independence justified by ‘illegal occupation’ and ‘their state continuity’. Indeed, after the
demands of the Baltic republics, the Georgian SSR (14 November 1990, 31 March 1991) the
Moldavian SSR (27 August 1991)** produced similar requests of independence.

CHAPTER I
THE LEGAL BASIS FOR SEPARATION AND CREATION OF THE NEW STATES

1 The law on Secession

In response to growing secession movements (of the Baltic republics and the Georgian SSR)
within the Soviet Union, at the Plenum of CPSU in February of 1990 M. Gorbachev officially
approved the drawing up of a new All-Union Treaty, which should have replaced the Union of
Soviet Socialist Republics (U.S.S.R.)’s treaty of 1922. It would grant greater political, economic
and other autonomies to the Soviet Republics. 1t On 15 March 1990 at the Il Congress of
Peoples’ Deputies M. Gorbachev announced his main concern that is enacting of measures aimed
at reinforcing autonomy of the ‘Soviet republics’ (the first-level subunits of the Soviet Union) and
upgrading the status of the ‘Autonomous republics’ (the second-level sub-units) and other
administrative Soviet sub-units. %

At the same time an alternative to the draft of the All-Union Treaty was proposed to the
Soviet republics (the first-level Soviet sub-units) that aspired to secede from the Soviet Union. In
particular, the USSR’s legislative body adopted, on 3 April 1990, a new “Law on the Procedure
for Resolving Questions Connected with a Union Republic's Secession from the USSR.”*® The
Law established the procedures for effecting secession from the USSR. This was the first law'%*

that made it possible, at least legally under Soviet law, for Soviet republics to exercise their right
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of secession from the USSR. In fact, although the federal Constitution of 1977 endorsed
provisions on the possibility of the Soviet republics to freely secede from the Union Soviet
Republics, this point was ambiguous. On one hand, art. 72 stated that ‘Each Soviet Republic shall
retain the right freely to secede from the USSR. On the other hand, Soviet republics this right was
limited. This limitation was explained by art. 73: "The jurisdiction of the Union of Soviet Socialist
Republics, shall cover:... determination of the State boundaries of the USSR and approval of
changes in the boundaries between Soviet republics.’® It follows that the right to secede of Soviet
republics from the Soviet Union was limited by authorization of the Union of Soviet Socialist
Republics government. Moreover, the Soviet law did not provide any adequate tools and
procedures to exercise such a right'®.

The Law specified the conditions, over whom such secession could take place. Article 1
required that the procedure of secession of a Soviet Republic from the USSR in accordance with
the Article 72 of the Constitution of the USSR.'®" To secede, a Union (Soviet) republic would
have to hold a referendum in which all Soviet citizens legally resident in the republic could
participate. Two-thirds of eligible voters (the USSR citizens permanently resident in the
republic’s territory) would have to vote in favour of secession (art.6). The law also contained
provisions specifying, that in those ‘Union (Soviet) republics’ (that is the first-level Soviet sub-
units) with ‘Autonomous republics’ (the Soviet entities of the second-level) and Autonomous
regions (sub-units of the third-level), referendums would “held separately” and the electorates of
the autonomous entities would retain the right “to decide independently the question of remaining
in the USSR or within the seceding Soviet republic (the first-level sub-units of the Soviet Union),
even to raise the question of their own state-legal status (art.3).

In other words, the high legislative body of the USSR permitted the second-level sub-units
‘Autonomous republics’ (e.g. Abkhazia) and the third-level sub-units Autonomous regions (South
Ossetia and Nagorno-Karabakh) within the territory of the same republic to decide their own legal
status freely and independently up to secession and creation their own state.

Moreover, in areas within the seceding republics “that are densely populated by ethnic
groups constituting a majority of the population in question”, a separate tally of the results of the
referendum on secession would have to be gathered and agreement would have to be reached

between the USSR and republic concerned on how to deal with those compactly settled territories

105 The 1977 USSR Constitution, at http://www.hist.msu.ru/ER/Etext/cnst1977.htm#9
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(art.3 and art. 14.8).°® A similar procedure was specified for areas not belonging to republics at
the time of their entry into the USSR (art.14.7) (e.g. Crimea, Transdniestria).**

Article 5 of the Law on Secession endorsed provisions regarding free expression of the will of
the peoples of Soviet Republics during the preparation, the course and the review of the results of
a referendum on secession from the USSR through observers representing the USSR, Soviet and
Autonomous republics and autonomous entities. Furthermore, the Supreme Council of the USSR
in the case of necessity could invite observers from the United Nations to the territory of a given
republic.**

As for results of the referendums the Law provided the following: in a republic, which had
Autonomous republics, autonomous regions, autonomous territories or territories with a compactly
settled national minority population within its borders, the results of the referendum were to be

111 of the Soviet Republic jointly with the Supreme Soviet **%of the

113

reviewed by the Supreme Soviet
Autonomous republic and respective Soviets of People's Deputies ™ of the Autonomous regions
(art.6). Upon the presentation of results by the Supreme Soviet in conformity with the Supreme
Soviet of a seceding Republic, the Congress of People's Deputies would set an interim period,
which should not to exceed five years and during which problems arising in connection with the
secession of the Republic from the USSR had to be resolved.*** This point was criticized by some
authors. For example, Marcelo G. Kohen affirmed that the Law on secession established “such a
complicated procedure that it made secession practically impossible”.115 But this point of view is
difficult to accept. This procedure is based on a rational approach. It was due rather to necessity
than the intention to put up obstacles for the Soviet sub-units that aspired to leave the Union. A
long shared history of the constituent Soviet entities within Russia, in particular in the Russian
Empire (actually, all the Soviet sub-units had been the provinces of the Russian Empire until its
decline) and then in the Soviet Union determined a significant degree of economic, political and
socio-cultural amalgamation. In particular, the centrally planned economy and centralized
production planning of the Soviet Union required a certain time for the rebuilding of a new
economy, new production systems for all the Soviet sub-units. The Soviet Union was like a unique
body, where productive functions were shared between its subunits and none of them were

practically able to produce separately. Since the Gorbachev’s reforms did not prepare an efficient
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basis for decentralizing existing production system, the withdrawal of any Soviet Republic from
the Soviet Union meant the total breakdown of economic and production systems. Indeed, the
legislative attempts of Gorbachev to decentralised the economic system without creating new
effective production and an economic base, just had a very negative effect on the economies of the
Soviet Union entities. It was without doubt that the secession of the Soviet republics would lead to
the total economic collapse of the Soviet Union and seceding their sub-units. As, indeed happened,
after the dissolution of the USSR.

First of all, the issues of All-Union property and financial matters had to be settled during the
interim period. Indeed majority of the All-Union property such as, industrial enterprises and
industrial complexes, space research, energy, communication, was situated in the not-Russian
republics. Thus, art. 14 of the Law on Secession specified that during the interim period the issues
of property and financial matters would be settled jointly between the Soviet Union and the
seceding the first-level sub-units Soviet republic, as well as between the latter and other the first-
level republics and other autonomous entities. Thus, art. 14 (1-10)**® listed property and financial
matters, which would have to be decided™'’: (art. 14, 1) the status of the Soviet property on the
territory of the seceding republic (industrial enterprises and complexes of industry, space research,
energy, communication, sea, rail and air transportation, pipelines, property of the Armed Forces of
the USSR, defence and other installations), as well as the property of all-Soviet non-governmental
organizations; (art. 14, 2) the property, financial and credit relations of the seceding republic with
the USSR and with other Soviet Republics as well as with Autonomous republics and autonomous
entities (art.14,2, 14,3); the procedure for completing the agreements signed between the industrial
enterprises and organizations located on the territory of the seceding Republic and industrial
enterprises and organizations located on the territory of other Soviet Republics, Autonomous
republics or other autonomous entities (art.14,4); the legal status and forms of settling accounts of
joint enterprises and subsidiaries of enterprises created on the bases of the USSR property and
property of other Soviet republics, Autonomous republics or autonomous entities (art. 14,5),
guarantees to secure protection of historic and cultural monuments and ancient burial sites on the
territory of the seceding republic (14,9) and other issues to be resolved mutually (14.5).8

After the termination of the interim period, (which was set for problems arising in connection
with the secession of the Republic from the Soviet Union), or earlier at the pre-scheduled
settlement provided by the law, it would convene the Congress of People’s Deputies of the USSR,

which would verify if the claims of interested parties in that regard were mutually satisfied, ,
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whereupon they would pass a decision on the withdrawal of a seceding republic. From that
moment a seceding Soviet republic would no longer be part of the Soviet Union. Afterwards, the
Congress of People's Deputies of the USSR would insert corresponding amendments into the
Constitution of the USSR. The reason for this law (ratio legis) was prevention of the further
destabilization within the Soviet Union and in seceding republics. In fact, since during the Soviet
era, determining the administrative boundaries between the USSR’s subordinated entities did not
reflect the historical and national realities, there were, within the same administrative division
there were (often) considerable ethnical and cultural differences in the populations. In some cases,
the co-existence of several ethnic groups’ was forced (e.g. Azeri and Armenians, Abkhazians and
Georgians and so on). Thus the Law on Secession permitted the Soviet republics, Autonomous
republics and regions of the USSR independently to decide whether to remain in the Soviet
Union, or in the seceding Republics, to decide as well on their state legal status. In practice, the
Law was designed with the purpose of endorsing the supremacy of the principle of self-
determination of peoples over the principle of territorial-administrative boundaries within the
USSR in the case of the USSR’s dissolution. Thus it was clear, that in the case of secession a
Soviet republic, which included within itself smaller entities, ethno-national conflict would be

provoked.

2. The law “On the delineation of powers between the USSR and the subjects of the

federation”

Another equally important law was approved by the USSR Supreme Soviet on the 26 April
1990 entitled “On the delineation powers between the USSR and the subjects of the federation”.*?
Its opening article, as in the 1977 Constitution of the USSR'?°, named the constituent first-level
sub-units as “Sovereign Soviet Socialist states.” But further articles made explicit that the term
‘Sovereign states’ was used incorrectly and under this notion was meant federated units. It did not
deal with the Union of ‘Sovereign states’ but with a Union formed on the principle of federalism.

Art. 6 contained a list of exclusive competences of the federal government, including a
common foreign policy, a uniform monetary system, defence, state banks and federal taxation.
These exclusive competences could not have been expanded without the approval of federal
subjects (art.7). Art. 4 established that Soviet republics and the Autonomous republics as well as
all the other autonomous sub-units could enter into economic, social and cultural agreements with

each other. These agreements would not have to contradict the interest of the USSR or of other
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republics or other autonomous entities (art.4,3). Moreover, the Soviet republics would be allowed
to enter into direct relations with foreign governments and sign treaties, but only to the extent that
they did not violate federal laws or treaties signed by the USSR. The Law granting a right of
secession specified that the right could only be exercised in accordance with federal law.*?

However, really new aspect of the Law was introduced by Articles 1 (3), which declared
that Autonomous republics were “Social states” and federal subjects of the Soviet Union. It meant
that the Autonomous republics (second-level constituent sub-units of the URSS) and the Soviet
republics (the first-level constituent sub-units) were put on the same level of the Soviet multi-level
structure. But this provision came into collision with the USSR Constitution of 1977. The USSR
Constitution of 1977 established that the Autonomous republics were included directly into the
Soviet republics within the Soviet Union. Thus, it was an attempt to create the legal basis for
introducing the Autonomous republics in exclusive sphere of jurisdiction of the federal
government of M. Gorbachev.

Since this law was in contradiction to with the USSR Constitution of 1977, it was expected
to have become part of the USSR constitution by amendment. Accordingly the USSR Soviet
Supreme Resolution of 25 April 1990 “On coming into force the law On the delineation of powers
between the USSR and the subjects of the federation” should have been inserted as an amendments
into the USSR Constitution (5).*% Although these amendments had not been made, the Law had
impact on the Soviet republics, which included the Autonomous republics and Autonomous
republics. Only four Soviet republics included Autonomous republics: the Azerbaijan SSR
(Nakhichevan Autonomous SSR), the Georgian SSR (the Abkhazian and Adjar Autonomous
SSR), the Russian SFSR (16 Autonomous SSR'?), the Uzbek SSR (the Kara-Kalpak Autonomous
SSR). Thus, after coming in force the Law “On the delineation of powers between the USSR and
the subjects of the federation,” all 15 Autonomous republics of the Russian SFSR proclaimed
‘sovereignty’ (here the second-level sub-units used term ‘sovereignty,” in an inappropriate way. ’ It
should be understood as greater ‘autonomy’) within the USSR upgrading their status to first-level

sub-units. Whereas six Autonomous republics'?*

claimed for greater autonomy within the Russian
SFSR. Only the Chechen-Ingush autonomous republic declared independence from the Soviet

Union.'?® By contrast with the leader of the Georgian republic*?®, the leader of the Russian SSR,
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B. Yeltsin stated that everyone should “take as much ‘sovereignty’ as they are able to get hold
of'?’ The Law “On the Delineation of powers” should have served as the basis for a renewed
Union. The Law also allowed the Soviet Autonomous republics to participate directly in the

process of the drawing up of the draft of the All-Union Agreement.
3. The drafts of the All-Union Agreements

The first Draft of All-Union Agreement was published on 24 November 1990 in Soviet
newspapers'?® so that the Soviet citizens could consult it. The Document was elaborated on the
basis of 5 versions proposed by several Soviet republics, the USSR Supreme body. The draft of
new All-Union Treaty was supposed to redefine the relationship between the central government
headed by Gorbachev and the Soviet republics as well other autonomous entities. The Preamble
announced the creation of the Union of the Soviet Sovereign Republics, of which the parties would
be ‘Sovereign’ republics. This Union would be based on new principles.*?®

Article 1 made clear the nature of this Union, indicating that the USSR (Union of the
Soviet ‘Sovereign’ Republics) would be based on federation (1,1).

In comparison with the Constitution of 1977, the Draft conceded much more autonomy to
its sub-units. According to the Draft, the republic-members could define freely their own state
structure, government and administrative divisions within their own territory (Art.1,5), and impose
their own taxes (Art. 8,1). At the same time, the Draft provided for All-Union taxation (Art. 8,2).
Each republic-member’s laws had supremacy over the All-Union laws and other laws regarding all
matters (Art.9), except the matters belonged to exclusive competences of the Union in its territory
(Art.5). The republic-members conceded exclusive competences to the Union government for the
most important issues of the existence of the Union: the adoption and amendments of the USSR
Constitution, defence of the USSR sovereignty and territorial integrity, securing defence of the
country, control of the USSR Armed Forces and foreign policy (Art.5). The relations between the
Soviet republics, when one of them took part of the other, were regulated on the basis of the
mutual internal republic agreements (1, 2).**

Thus, Union was based on decentralized federation with weaker central government.

Although the Draft granted a unprecedented degree of authority to the Soviet republics, the

126 The leader of the Georgian SSR declared the laws of Abkhazia and South Ossetia on upgrading their status to the first-level sub-units null and
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leaders of the Soviet republics (three Baltic republics, Georgia, Moldavia, Armenia and Russia)
refused to sign the new All-Union agreement.'®
Therefore, at the IV Congress of People’s Deputies (24 December 1990) a decision was

1.1%2 At the same time the federal

approved fixing of an All-Union referendum for 17 March 199
government with the leaders of the republics (Soviet and Autonomous republics) carried on with
the drawing up of the draft of the All-Union Agreement. Gorbachev spent next few months trying
to negotiate a new Union treaty from the position of increasing weakness. He, with his aides,
proposed treaties, each of which would provide for an ever weaker federal centre.

In March of 1991 the 27 republics (the 8 Soviet republics and the 19 Autonomous

republics **

) agreed the new draft of the All-Union Agreement. While Armenia, Georgia,
Moldavia and the Baltic republics refused to take part in the process of the drawing up of the new
Draft of the All-Union.™* The original draft, published in November, has been revised in a
number of negotiating sessions between representatives of the republics. Nearly all the changes
were in favour of the rights of the republics at the expense of those of the Soviet Union. Among
the other significant amendments, the new draft treaty recognized large autonomy of republics
[Soviet and Autonomous republics] within the limits of their competences. Chapter 1, art. 1
declared that both Soviet and Autonomous republics had equal rights. Chapter 5, art.1 endorsed the
right of the republics [Soviet and Autonomous republics] to secede from the union according to a
procedure to be set by the republics in the future.**®

It recognized the right of the republics to full diplomatic relations with other countries,
including the exchange of ambassadors and signing of treaties. However, these agreements would
not have to contradict to the All-Union treaty and interests of the parties of the Treaty (Chapter 1,
Paragraph 7). This draft granted large autonomy within a decentralized federation, not only to the
first-level sub-units, those of Soviet republics, but also the second-level sub-units — the
Autonomous republics.

On 9 March the Draft of the All-Union Agreement was published.*’

B1 B, Kynpsues, Jekiapayus o cyeepenumemet coiosuvlii 0oz06op, Hoswlil coosnbiii dozoeop : noucku pewenuii. M.,1990, p.3-8.

320 npoenennu pedepenayma CCCP o Bompocy o Corose Coperckux Coumanuctuueckux Pecriy6muk: IToctanosnerne Chessia HAPOIHBIX
nermyratoB CCCP ot 24.12.1990 1. Ne 1865-1 // Benomoct Crezna Haponubix aenyratoB CCCP n Bepxosroro Cosera CCCP. 1990. Ne 52, cr.
1161 / On the implementing of the All-Union Referendum regarding the issue on the USSR: Congress People’s Deputies’ Resolution, 24.12.1990
N. 1865-1//Vedomosti of the USSR Congress People’s Deputies and the Supreme Soviet. 1990.N.52, p. 1161.

133 CCCP u xponnka pacnasa, at http://www.gorby.ru/cccp/new/

34 Among these Autonomous republics were Abkhazia, Chechen-Ingush and so on

%5 pp. Kremnev, Raspad SSSR mezhdunarodno-pravovye problem, M., Zerzalo-M, 2005, 5.176.

136 TToroop o Coroze Cysepenubix I'ocyaapcts. IIpoekr, at http://www.gorby.ru/ccep/alliance/

37 |zvestija, 9 March 1990, Newspaper, Russian Version.
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4. The All-Union Referendum

Thus, the USSR government headed by M. Gorbachev proposed two alternatives to leaders
of the Soviet Union sub-units: establishment of the new Union based on decentralized federation,
or secede according to a procedure set by the Law on secession of 1990.

With respect to the two USSR Resolutions (Congress People’s Deputies’ Resolution of 24
December 1990 “On the implementing of the All-Union Referendum on the USSR Issue” the All-

Union Referendum,**®

the USSR Supreme Soviet Resolution “On the organization and guarantee
measures for the implementing the All-Union Referendum for the USSR Preservation”*** ) on 17
March 1991 it was agreed to hold the All-Union Referendum for ‘the USSR preserving it as a
Federation of the equal republics.’140 All Soviet citizens were asked to vote “yes” or “no” to the
following: “Do you think that the Union of Soviet Socialist Republics should be preserved as a
renewed federation of equal sovereign republics, in which the rights and freedoms of the person of
any nationality should be fully guaranteed?”’

In accordance with the Law on Secession of 1990,'#

142

referendums were held separately in
each republic (in the Soviet and Autonomous republics™<). Thus, the All-Union referendum on the
USSR Preservation took place in the nine Soviet republics (the Russian SFSR, the Ukrainian SSR,
the Byelorussian SSR, the Uzbek SSR, Azerbaijan SSR, the Kazakh SSR*, the Kirgiz SSR, the
Tadjik SSR, Turkmen SSR). The All-Union referendum was also held in the 20 Autonomous
republics, which were included in the Soviet republics within the Soviet Union (in the 16 second-
level sub-units comprising part of the Russian SFSR'** within the USSR; the Nakhichevan
Autonomous republic (comprising part of the Azerbaijan SSR within the USSR), the Abkhazian
Autonomous republics (comprising part of the Georgian SSR within the USSR), the Kara-Kalpak
Autonomous republic (comprising part of the Uzbek SSR within the USSR). Moreover, in the
seceding republics the All-Union referendum was conducted in the other Soviet entities by the

force of the Law on Secession. For instance, in the third-level sub-units South Ossetian

38 O nposedenuu pedependyma CCCP no eonpocy o Coioze Cosemcxux Coyuanucmuueckux Pecnybnux: IHocmanoenenue Cve30a Hapooubix
odenymamog CCCP ot 24.12.1990 r. Ne 1865-1 // Benomoct Cre3na Hapoansix aemytatoB CCCP n Bepxosnoro Cosera CCCP. 1990. Ne 52, cr.
1161

% Bepxosupii Coser CCCP Tlocranoemenne ot 16 smeaps 1991 r. N 1910-1 06 Opeanusayuu u mepax no obecneuenuio npogedenus
pepependyma CCCP no eonpocy o coxpanenuu Cowsa Cosemcxux Coyuanucmuueckux Pecnybnux: at http://ppt.ru/newstext.phtml?id=16598

140 1bid., Art. 1, at http://ppt.ru/newstext.phtml?id=16598

1 The USSR Supreme Soviet’s Law of 3 April 1990 Law on the Procedure for Resolving Questions Connected with a Union Republic's Secession
from the USSR, The Register of the Congress of the People's Deputies of USSR and Supreme Soviet of USSR. 1990, issue No. 13, p. 252; at
http://russia.bestpravo.ru/ussr/data01/tex10974.htm

12 Excluding the Adjaraian Autonomous republic.

143 While, in the Kazakh SSR the residents were asked to vote to vote “yes” or “no” to: “Do you think that the Union of Soviet Socialist Republics
should be preserved as a renewed Union of equal sovereign republics”. However, the Presidium of the Kazakh SSR Supreme Soviet officially
called for the putting of the Kazakh residents’ votes on the overall All-Union electoral roll.

144 The USSR Constitution, Article 85. The Russian Soviet Federative Socialist Republic includes the Bashkir, Buryat, Dagestan, Kabardin-Balkar,
Kalmyk, Karelian, Komi, Mari, Mordovia, North Ossetia, Tatary, Tuva, Udmurt, Chechen-Ingush, Chuvash, and Yakut Autonomous Soviet
Socialist Republics. at http://constitution.garant.ru/history/ussr-rsfsr/1977/red_1977/5478732/chapter/10/#block_85
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Autonomous region (comprising part of the Georgian SSR within the Soviet Union); in territories
with a compactly settled national minority population, such as Gagauz and Transdniestria, which
were included in the Moldavian SSR within the USSR.**

Whereas the six Soviet republics (Lithuania, Estonia, Latvia, Georgia, Moldavia, Armenia)
boycotted the All-Union referendum.

The results were the following: the total electoral roll of the USSR was 148,574,606°
people (80%). Out of these figures, the overwhelming majority of the Soviet citizens, namely
113,512,812 (76.4 %) people, reportedly voted for preserving the renewed USSR.4®

Thus, it is worth noting**’ that the percentage of Belarusians (82.7%), Uzbeks (93.7%),
Kazakhs (94.1%), Kyrgyz (96.4%), Tajiks (96.2%), Turkmens (97.9%) voted for the USSR
preservation, who voted in favour of preserving the USSR, was even higher than the percentage of
residents of Russia (71.3%), Ukraine (70.2%) and Azerbaijan (45.1%) who did so.*?

The figures of vote results for some Autonomous republics of the Soviet Union: the
Chechen-Ingush Autonomous republic (Chechen republic) forming part the Russian SFSR - 75.9
% of the Chechen electorate voted for the USSR preservation; the Abkhazian Autonomous
republic within the Georgian Soviet Republic - the Abkhazian electorate 71.6 % voted for the
USSR preservation. Although the Georgian local authority attempted to prohibit the implementing
the All-Union referendum in the South Ossetian Autonomous region (part of Georgia within the
USSR), the South Ossetian people not only participated, but also demonstrated quite high
percentages of pro-USSR voters (79.6 %). The overwhelming majority of Gagauzs (98%) and
Predniestrian people (98%) voted for the USSR preservation.'*°

Based on the referendum results (76.4 % of the Soviet citizens’ electorate opted for
preserving the renewed All-Union federation) the leaders of the Soviet republics and Autonomous
republics should have to sign the new All-Union Agreement. To the contrary, the will of the

Soviet people, the new All-Union Agreement was not signed by the Soviet leaders because of

145 PHA Hosocru at http://ria.ru/history_spravki/20110315/354060265.html#ixzz3svH1xF1q

8 Tlocranosnenne Bepxosnoro Cosera CCCP or 21.03.1991 r., 06 umozax pegependyma CCCP 17 mapma 1991 2., Begomoctu Chesna
Hapoanbix jernyratoB CCCP u Bepxosroro Cosera CCCP. 1991. Ne 13, cr. 350; / On the vote results of the All-Union referendum of 17 March
1991: the USSR Supreme Soviet’s Resolution of 21 March 1991 //Vedomosti of the Congress of People’s Deputies and the USSR Supreme Soviet.
7 the Russian SFSR (out of 75.4% people 71.3% voted for the USSR preservation); the Ukrainian SSR (out of 83.5% people 70.2% voted for the
USSR preservation); the Belorussian SSR (out of 83.3% people 82.7% voted for the USSR preservation); the Uzbek SSR (out of 95.4% people
93.7% voted for the USSR preservation); the Kazak SSR (out of 88.2% people 94.1% voted for the USSR preservation); the Azerbaijan SSR (out of
75.1% people 45.1% voted for the USSR preservation); the Kirgiz SSR (out of 92.9% people 96.4 % voted for the USSR preservation); the Tajik
SSR (out of 94.4% electorates 96.2% voted for the USSR preservation); the Turkmen SSR (out of 97.% electorates 97.9% voted for the USSR
preservation), O6 urorax pedeperagyma CCCP 17 mapra 1991 r.: Ilocranosnenne Bepxornoro Cosera CCCP or 21.03.1991 r., Begomoctu
Cwesna Hapoausix nemnyratoB CCCP u Bepxororo Cosera CCCP. 1991. Ne 13, ct. 350; / On the vote results of the All-Union referendum of 17
March 1991: the USSR Supreme Soviet’s Resolution of 21 March 1991 //Vedomosti of the Congress of People’s Deputies and the USSR Supreme
Soviet.

8 Tocranosnenne Bepxosnoro Cosera CCCP or 21.03.1991 r., 06 umozax pegependyma CCCP 17 mapma 1991 2., Begomoctu Chesna
Hapoanbix jernyratoB CCCP u Bepxosroro Cosera CCCP. 1991. Ne 13, cr. 350; / On the vote results of the All-Union referendum of 17 March
114291: the USSR Supreme Soviet’s Resolution of 21 March 1991 //Vedomosti of the Congress of People’s Deputies and the USSR Supreme Soviet.

Ibid..



42

August Revolt and then by coup of Boris Eltsin, Leonid Kravchuk, Stanislav Shushkevich, which
led to the termination of the existence of the USSR.

5 The declaration of independence of the Secessionist States

The Baltic republics, Georgia, Armenia, and Moldova violating the USSR Resolutions,**°

the Law on Secession, ™!

the USSR Constitution of 1977 were unequivocally committed to break
away from the USSR through boycotting the absolutely binding All-Union referendum.

At the same time the Baltic republics, Georgia and Armenia conducted their own
referendums, at which voted for full independence. In particular, on 9 February 1991 the
Lithuanian leader conducted national public-opinion poll, in which 90.4% of the Lithuanian
residents expressed in favour of Independence. But four days before the Lithuanian local opinion-
poll, Gorbachev had voided the result in advance, saying the vote could only be interpreted as an
attempt to block another nationwide referendum that has been scheduled by the Soviet Parliament
for March 17.

On 3 March 1991 the Latvian authorities carried out independence opinion poll, which
showed that 73.7% of the voters opted for independence from the Soviet Union. On the same day
the Estonian republic hold its own referendum on the Restore of independence of the Estonian
state, at which only ethnic Estonians and residents with so-called green card (the cardholder could

be only Estonian residents with pro-separatist outlook)*

participated. Out of those, who were
allowed to vote 77.8 % supported Estonian independence. On 31 March 1991 the Georgian leader,
Zviad Gamsakhurdia, who provided for a nationalist, isolationist policy, conducted its own local
referendum on so-called ‘the restore’ of independence of the Georgia, in which 98% of voters

(minus South Ossetia and Abkhazia'*®

) chose independence. On 21 September 1991 Armenia
(deeply deluded with Gorbachev’s reforms and the position of the USSR President in regard to the
Nagorno-Karabakh issue) hold its own referendum on Independence from the Soviet Union. Out
of 95 % of the electorate 99% supported full Armenian independence.”™ The USSR president

declared these republic polls invalid. Nevertheless, following the results of their respective

150 Congress People’s Deputies’s Resolution of 24 December 1990 On the implementing of the All-Union Referendum on the USSR Issue”’ the All-
Union Referendum, the USSR Supreme Soviet Resolution On the organization and guarantee measures for the implementing the All-Union
Referendum for the USSR Preservation

151 The USSR Supreme Soviet’s Law of 3 April 1990, Law on the Procedure for Resolving Questions Connected with a Union Republic's Secession
from the USSR, The Register of the Congress of the People's Deputies of USSR and Supreme Soviet of USSR. 1990, issue No. 13, p. 252; at
http://russia.bestpravo.ru/ussr/data01/tex10974.htm

152 postanovlenie O gosudarstvennoj nezavisimosti Estonii, Spravka, Ria Novosti.

153 While South Ossetia and Abkhazia in full respect of the Soviet laws, which were in force at that time, boycotted the Georgian referendum and
had participated at the All-Union Referendum.

154 Armenia tozhe stala nezavisimoj//lzvestija n. 227, Newspaper, 23 September 1993
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referendum on independence from the USSR the Baltic republics, Georgia and Armenia moved
unilaterally the declaration of independence® before the official USSR disaggregation.

While the Moldavian authority did not carry out any opinion-poll or national referendum
and on 27 August 1991 moved the Declaration of independence.’*® At the same time, in spite of
the pressures exercised by the Moldavian local authority the residents in territories of Gagauz and
Transdniestria voted to retain the Union.

CHAPTER 111
THE COMMONWEALTH OF THE INDEPENDENT STATES

1. The revolt of August 1991

In the summer of 1991, after the Soviet population had voted in favour of preservation of
the Union, the new All-Union Treaty published on 9 March 1991. The process of signing of the
treaty, however, was interrupted by further drawing up of new Draft of the All-Union Agreement.
After the All-Union Referendum, to the contrary to the will of the Soviet citizens, the leader of the
federal government, under influence of the Russian republic’s leaders, decided to draw up a new
Draft of the Union Agreement. Hence Gorbachev’s bureaucracy introduced amendments into the
Draft. It meant to introduce basic changes to the draft of the Union treaty voted at the All-Union
Referendum. In particular, these amendments were deemed to entirely change the nature of the
Union treaty, namely the new document, the Soviet Union turned into a very "loose"
confederation of 8-9 former Soviet republics, with weak government and governance, headed by a
president — and with very limited powers. It was no longer even called a "union state" — a kind
of "commonwealth” on complete dissolution of the Union. This new Draft provoked discontent
among the USSR pro-preservation bureaucrats of the federal government. The result was the
August Coup. A irresponsible and adventurous circles in the old party nomenclature “kidnapped”
Gorbachev, and then, on August 19, they announced on state television that Gorbachev was very
ill and would no longer be able to govern:

Because of Mikhail Sergeevich Gorbachev's inability to perform his duties as the president
of the USSR, due to health reasons, in accordance with Article 127 of the Constitution of the

USSR, the vice president of the USSR has temporarily assumed the office of acting president."*’

% The Lithuanian Declaration of independence of 11 March 1991, the Estonian Declaration of independence of 20 August 1991, at
http://constitutions.ru/?cat=255; Latvia proclaimed its independence on August 21, 1991, at http://latvianhistory.com/2011/08/21/the-restoration-
of-latvian-independence-1986-1992/; Georgia declared independence on April 9, 1991, at
http://sputniknews.com/analysis/20110411/163471890.html; on 21 september 1991 armenia proclaimed independence, at
http://www.gov.am/en/official/

1% The Declaration of independence of the Republic of Moldova, 27 August 1991, at http://www.presedinte.md/rus/declaration

57 RIA Novosti, at https:/ria.ru/politics/20110818/419605305.html



http://constitutions.ru/?cat=255
http://constitutions.ru/?cat=255
http://latvianhistory.com/2011/08/21/the-restoration-of-latvian-independence-1986-1992/
http://latvianhistory.com/2011/08/21/the-restoration-of-latvian-independence-1986-1992/
http://sputniknews.com/analysis/20110411/163471890.html
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The plotters specifically wanted to prevent complete breakdown of the USSR '*®:
"In many regions of the USSR, as a result of ethnic conflicts, blood is being shed, and the
disintegration of the USSR would have the most serious consequences, both domestic and

international.” 1*°

Although the August revolt has failed, it had fatal consequences for the country and its
transformation, preparing the ground for Yeltsin, Shushkevich and Kravchuk’s coup d’état in the
USSR. This situation led to the victory of liberals headed by Yeltsin, hence to the breakdown of
the USSR. =

2. The Belavezha Accords of 8 December 1991 or Minsk meeting

On 8 December 1991, the leaders of the Slavic Soviet Republics (Russian leader —Eltsin,
Ukrainian leader — Kravchuk, and Belarussian leader - Shushkevich) signed secretly the Belavezha
Accords, known as Minsk Agreement, in which they declared the dissolving of USSR and
founded the Commonwealth of the Independent States.'®® In particular, in the Preamble to the
Minsk Agreement it was stated that:

We, the Republic of Belarus, the Russian Federation and the Republic of Ukraine, as
founder states of the Union of Soviet Socialist Republics (USSR), which signed the 1922 Union
Treaty, further described as the high contracting parties, conclude that the USSR has ceased to
exist as a subject of international law and a geopolitical reality. ***

Additionally, art. 11 confirms that:
From the moment that the present agreement is signed, the norms of third states, including

the former USSR, are not permitted to be implemented on the territories of the signatory states.*®®

19 bid..
180 On the whole, the initial stage of the CIS formation provides reason to suppose that its founders shared no long-term plan and were therefore
obliged to choose a cautious step by step approach. This was clearly seen in their attitude to the CIS institutional structure which was initially loose
and lacked a clear statutory basis. The new emerged independent States, especially Azerbaijan, Moldova, Turkmenistan and Ukraine were quite
reluctant to create any powerful institutions which could bound their newfound sovereignty. They put emphasis on the substantive, most of all
economic, issues of relationships among the former members of the USSR, which urgently needed to be settled. Accordingly, during the first year
of the CIS the participating States gave birth to more than 200 arrangements on economic, military, ecological, social and other matters. However,
the quantity did not turn into the expected quality. Many decisions reached within the CIS did not work properly because of increasing
disagreements among the members, which in turn fostered mutual distrust. Some participating States (e.g. Ukraine) evidently gave preference to
bilateral treaties, while others favored the establishment of more compact sub-regional unions, such as the Central Asian common market which
was established in early January 1993.23 In the meantime, the exigency of economic survival confronting all the Commonwealth members pushed
them to put aside their fears and disappointments and to make new efforts to continue and improve the CIS. The hopes of active supporters of the
Commonwealth (Kazakhstan, Russia) were pinned on the Minsk summit of 22 January 1993, whose key issue was the adoption of the CIS Charter.
But these hopes only partly materialized. The Charter was adopted by the Decision of the Council of Heads of State, but not all participating parties
signed it. All ten States signed a declaration reaffirming their belief in the potential of the Commonwealth and their determination to improve it
Accession to the Charter by the founding States will need to be undertaken within a year, and only afterwards can the legal image of the
Commonwealth be somewhat clarified. Cocrawenue o cozoanuu Coopyscecmea Heszasucumvix 'ocyoapems (8 nexabpst 1991 rona, r.MuHck),
http://cis.minsk.by/page.php?id=176; S.A. Voitovich, The Commonwealth of Independent States: An Emerging Institutional Model, The European
Journal of International Law, 1993, pp. 403-417.
i:z Coznawenue o cozoanuu Coopyscecmea Heszasucumoix I'ocydapcms (8 nexabps 1991 rona, r.Mumck), http://cis.minsk.by/page.php?id=176
Ibid..
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Article 1 called established the Commonwealth of Independent States: “The high contracting
parties form the Commonwealth of Independent States”. Article 14 specified that the city of Minsk
would be the official location of the coordinating bodies of the Commonwealth. It is to mention

that in the text of the Agreement there is not any provision on its entering into force.*®®

3. The Declaration of five Asian republics

In a proclamation dated 13 December 1991, the presidents of the five Central Asia
republics expressed their general sympathy for the idea of the Commonwealth and their
disappointment over being excluded from the Minsk meeting. Moreover, they demanded their
republics to be included as original founder-members (Russia, Belorussia and Ukraine) of the
Agreement. The Caucasian Republics (except Georgia'® that joined later on 9 December 1993)
and Moldavian Republic advanced a claim to be a part of the CIS agreement as well.

185 where five

The matter was regulated at a meeting on the 21st of December in Alma-Ata
new documents were adopted: the Alma Ata Declaration, the Agreement on Joint Measures with
respect to Nuclear Weapons, the Agreement on Coordinating Bodies of the Commonwealth of
Independent States, the Decision by the Council of Heads of State of the Commonwealth of
Independent States and the Minutes of the Meeting of Heads of Independent States.*®®
In particular, at this meeting the six Central Asia republics (the Republic of Kazakhstan, the
Republic of Kyrgyzstan, the Republic of Tajikistan, Republic of Kazakhstan, the Republic of
Kyrgyzstan, the Republic of Turkmenistan), the two Caucasian republics (The Republic of
Armenia, the Republic of Azerbaijan) and the Republic of Moldova signed the Alma-Ata protocol
joining the CIS agreement.

The CIS members with this agreement tried to confer retroactively to the other nine
former Soviet republics the status of founder member of CIS, for example:

The member states of this agreement, guided by the aims and principles of the agreement
on the creation of a Commonwealth of Independent States of 8 December 1991 and the protocol to
the agreement of 21 December 1991, ... 167

The Protocol to the Agreement Establishing the CIS would enter into force for each of the

1
S68

parties from the moment of its ratification as well as the foundation of CI would effect with

183 This omission was subsequently filled by the Protocol of 21 December 1991
164 However, Georgia notified its withdrawal on 18 August 2008
1% The Alma-Ata summit of 21 December 1991, which ironically almost coincided with the 69th anniversary of the USSR, was another crucial
point in the hasty dissolution the USSR.
116:;I'he Alma-Ata Treaty http://www.operationspaix.net/DATA/DOCUMENT/3825~v~Declaration_d_Alma-Ata.pdf

Ibid..
188 CIS can be considered an intergovernmental organization which may act as an international legal person in the field of its competence on the
basis of appropriate decisions of the supreme organ. The past experience of intergovernmental organizations provides every reason to suggest that
at least certain attributes of international legal personality will be indispensable for the CIS if it is to properly discharge its basic functions, S.A.
Voitovich, The Commonwealth of Independent States: An Emerging Institutional Model, op.cit., pp. 403-417
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the ratification Protocol by the individual republics.'®®

before the end of 1991.

The protocol was accompanied by a Declaration on the same date, in which the eleven

Most of these ratifications were completed

(minus the three Baltic republics and Georgia) expressed as their common opinion that CIS is not
state or ‘a super-state structure’*’". The CIS has served as a vehicle for promoting co-operation
among the former Soviet States on a number of issues in economic, military and internal affairs,
although individual States have retained autonomy. In recent years the CIS appears to have waned
in authority as some of the individual States have asserted greater independence.

Therefore, the extinction of the USSR was completed by the Alma-Ata Declaration by the
end of 1991.

4. The legal nature of the Minsk and Alma-Ata agreements

The process of liquidation officially started December 8th, 1991, with the conclusion of the
Minsk Agreement, which explicitly proclaimed the end of the USSR.

From a legal point of view, the Declaration and Agreement were far from perfect, and
appeared to be hastily drafted. For instance, the absence in the text of the Agreement of any
provision on its entering into force (this omission was subsequently filled by the Protocol of 21
December 1991'").

It is also apparent from Article 11, which states that the applications of the laws of third
states, including the former USSR, henceforth be inadmissible on the territory of the signature
states. Although the Preamble declares that “the USSR has ceased to exist as a subject of
international law and a geopolitical reality”, thus it avoids the reference to the unilateral
liquidation the USSR. However, Article 11 makes clear the true nature of Agreement, namely, the
unilateral liquidation of the USSR. A practical application of this rule with regard to the laws of
the Soviet Union (even hypothetically admitting that it could be considered 'the former' from the
moment of signature) inevitably uncovers many lacunae in the legal systems of the new emerged
States, and would in many ways hinder a normal course of legal succession'’?. Evidently, at the
time of drafting, political considerations prevailed over the legal motivation of the signatories. In
fact, this statement, was soon realized irresponsibly. The Russian ratification Decree of December

12th hastily corrected the matter by allowing the application of the USSR law until the appropriate

16931 ILM (1992) 147.

103 A. Voitovich, The Commonwealth of Independent States: An Emerging Institutional Model, cit, pp. 403-417

Y Coenawenue o cosoanuu Coopyacecmsa Hezasucumvix ocydapems (8 nexadps 1991 roxa, r.Muuck), http://cis.minsk.by/page.php?id=176

2 The subsequent practice of the CIS States did not stricto sensu follow this Article. For example, under Article 5 of the Agreement on the
Protection of the State Boundaries and Maritime Economic Zones of the States-Participants of the CIS of 20 March 1992, until the conclusion by
the States-Participants of the Commonwealth of inter-republican agreements on boundaries, maritime economic zones, and their regime, the
organization and activity of border force shall be regulated by acts of the Commonwealth, national legislation of the States, and normative acts of
the former Soviet Union which are not contrary to it. 31 ILM 497 (1992).
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Russian legislation would have been adopted, under the condition that Russian law would prevail
over USSR law. Similar position was taken by the other republics.*”

Furthermore, declaring the extinction of the USSR as a subject of international law without
the formal consent of the other nine Member States, the Russian, Belorussian and Ukraine
republics had exceeded their power, and this could be legally challenged as follows. The question
is whether they were competent to act as they became moot once the respective parliaments had
approved the Agreement. However, the more fundamental question is whether the three concerned
republics were able to liquidate the USSR of which nine other republics also were members at the
time.

The Preamble to the Minsk agreement shows a certain sensitivity on this point. The three
republics referred to themselves as original founders of the USSR appealing to the Union treaty of
1922.1"* But there is the fourth founder-member, the Transcaucasian Federation.'”

Additionally, it is vitiated due to both general international law and the 1922 Union Treaty.
In particular, the Union Treaty of 1922 on foundation of the USSR was initially signed by four
Soviet Socialist Republics- the Russian, Ukrainian, Belarusian and Transcaucasian. *’® For this
reason these four signatory parts of the Union Treaty were considered original founders of the
USSR. The Union Treaty provided that even though these three Slavic republics were the
founding and most powerful members they could exercise only limited competence with regard to
the status of the Soviet Union. That is, (1) they could withdraw from the USSR, and (2) they could
set up any other association or union of sovereign States. It is hard to say definitely what
motivated this decision: an intentional political manoeuvre on the part of the three leaders, or
rather an error of their legal advisors.""’

To sum up, in the light of this the Declaration of three presidents on December 8th can
only regarded as an unconstitutional coup. Indeed, firstly the Union Soviet republics were still to
be considered as parts of a federal State and, therefore, they could not conclude international
treaties among themselves. Secondly the three Slavic Republics did not have the power to dissolve
the USSR, it was, consequently, impossible for three out of twelve members to dissolve the
Union. Additionally, a number of republics (notably, Central Asian ones) continued to be a
member of the USSR after December 8th. Finally, the Union continued to function de jure and de
facto after December 8th through activities of various agencies (President, Supreme Soviet,

ministers).

1 Ferdinand Joseph Maria Feldbrugg, Law in Eastern Europe Russian Law: The End of the Soviet System and the Role of Law, Martinus Nijhoff
Publishers, 1993, p.134.
Y4 Coenawenue o cosoanuu Codpyacecmsa Hesasucumvix Focyoapems (8 nexabps 1991 roxa, r.Muuck), http://cis.minsk.by/page.php?id=176
Y5 Mexnapayus u Jozosop 06 obpasosanuu Cowosza Cosemcxux Coyuanucmuveckux Pecny6ux, at http://doc.histrf.ru/20/deklaratsiya-i-dogovor-
ob-obrazovanii-soyuza-sovetskikh-sotsialisticheskikh-respublik/
176y
Ibidem.
7 Ibidem.
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Only Alma-Ata decisions of eleven States seems to smooth the legal deficiency of the
Minsk arrangements. The function of the Protocol, which was also signed by Slavic Republics,
would consider retroactively the status of founder member of CIS on the signatory states, by

agreeing to regard the Protocol as a part of the original Minsk Agreement.

Moreover, the signing of the Protocol by Slavic republics, was recognized by the Soviet of
Nationalities.!”® However, legality of the USSR ceasing remained arguable because of voting of
the Soviet people for preservation of the USSR in an all-Union referendum. The dissolution of the
USSR should be legally preferable only by means of a referendum procedure. Nonetheless, the
leaders of eleven Member States of the USSR approved the political decision on the USSR
dissolution, which was also subsequently de facto recognized by the international community. The
recognition of the USSR extinction was confirmed officially by the admission of the former Soviet
Republics to the Conference on Security and Cooperation in Europe and the United Nations, as
well as by the recognition of Russia's continuity to the USSR as a member of the United Nations,

including permanent membership of the Security Council.

5. The Russian Federation as successor/continuator to the USSR

It is frequently observed that few areas of international law are as fraught with ambiguities
and uncertainties as those relating to the extinction or continuity of States. In this domain, the
interplay of objective and subjective factors is, indeed, highly influential. Legal certainty appears
to bend to self-perceptions, and those of others, or to parochial interests. The quest for stability in
international legal relations often leads to defining events in the light of the desired outcome.
Therefore, agreements or acts of recognition mainly inspired by political or financial
considerations play a guiding role.

The devolutionary instruments through which ten of the Soviet'”

republics became
independent States seemed to exclude continuity, posting that the USSR had come to an end and
that its extinction, politically uncontroversial, extended to the juridical realm. The Minsk
Agreement provided that ‘the Union of Soviet Socialist Republics as a subject of international law
and a geopolitical reality no longer exists’; the Alma Ata Agreement that, ‘with the establishment

of the Commonwealth of Independent States, the [USSR] ceases to exist.’**°

8 The Soviet of Nationalities (Coser Hammonansuocreii, Sovyet Natsionalnostey) was one of the two chambers of the Supreme Soviet of the
URSS, elected on the basis of universal, equal and direct suffrage by secret ballot in accordance with the principles of Soviet democracy.

179 James R Crawford, The creation of States in international law, Part IV Issues of Commencement, Continuity and Extinction, Ch.16 Problems of
Identity,  Continuity and  Reversion,  http://opil.ouplaw.com/view/10.1093/law/9780199228423.001.0001/law-9780199228423-chapter-
167rskey=Wu9rpH&result=102&prd=OPIL#law-9780199228423-note-3151

180 Ibid., p. 677, at http://opil.ouplaw.com/view/10.1093/law/9780199228423.001.0001/law-9780199228423-chapter-
16?rskey=Wu9rpH&result=102&prd=0OPIL#law-9780199228423-note-3151
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Indeed, a number of writers consider the USSR as a subject of international law has
completely disappeared because of dismemberment (Dismemberment of States). **! In this case
the fifteen republics would all be successor States.

Despite the approach taken in December 1991 CIS documentation excluding Russian’s
continuity, the Russian Federation was recognized by the other constituent republics as continuing
its legal personality. It was clearly expressed in the resolute part of the Decision the CIS States,
where these republics supported Russia’s continuance of the membership of the Union of Soviet
Socialist Republics in the United Nations, including permanent membership in the Security
Council, and in other international organizations.®

Furthermore, in this regard, Russia advanced the thesis of its continuity to the USSR that is
gosudarstvo prodolzhatel’, which describes itself as a ‘continuator State’, but not as legally
identical. The term a ‘continuator State’ coined by the RF in order to describe the fact that it does
not ‘automatically’ but ‘consciously’ accepted the rights and obligations of the former Soviet
Union. In fact, from the very beginning it was clear that the position of the RSFSR was not
completely identical with that of the USSR. The RSFSR was not ‘automatically’ subject to the
same rights and obligations as before, but it was ‘generally accepted’ that it should have the same
rights and obligations. The rights and obligations were not transferred to a new subject of
international law, but to a partially identical one. Also the thesis on the continuity between the
USSR and the Russian Federation based on the idea that State succession cannot explain the
process of disintegration of the USSR in a satisfactory way. In this way the apparent extinction of
a political system was made to coincide with legal continuity*®.

Therefore, on 24 December 1991, the Permanent Representative of the Union of Soviet
Socialist Republics transmitted a letter from the President of the Russian Federation, Boris Yeltsin
to the UN Secretary-General, in which the President informed the UN Secretary-General that
membership of the USSR in the UN and all its associated organs, including the UN Security
Council, was being continued by the Russian Federation with the support of the 11 Member States
of the CIS:

[T]he membership of the Union of Soviet Socialist Republics in the United Nations,
including the Security Council and all other organs and organizations of the United Nations
system is being continued by the Russian Federation (RSFSR) with the support of the countries of
the Commonwealth of Independent States. In this connection, I request that the name ‘Russian

Federation’ should be used in the United Nations in place of the name [‘USSR’]. The Russian

181 hid..
182 |bidem.
18 Ihidem.
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Federation maintains full responsibility for all the rights and obligations of the USSR under the
Charter of the United Nations, including the financial obligations.*®*

Russia was admitted by the UN without going through the procedure otherwise required of the
other new states, emerged from the USSR (except Byelorussia and Ukraine, original members of
the UN that continued their respective status).

Thus, in this connection the Russian Federation declared to assume full responsibility for
all the rights and obligations of the USSR under the Charter of the United Nations, including the
financial obligations. Indeed, the RF assumed all the legal responsibilities in relation to third
States by the end of 1993. For Marek, identity and continuity have to be defined by reference to
the legal obligations of the State in question rather than by reference to criteria for statehood. In
other words, the identity of a State lies in the identity of its international rights and duties, before
and after the events that called the identity into question.

This thesis was supported also by the European Community in the guidelines on
recognition the new states emerged from the USSR. In particular, the recognition of the successor
states of the USSR was made dependent on the fulfilment by them of the obligations settle by
agreement all questions concerning state succession and regional disputes. The EC members
recognized these new states on the assumption that the obligation would be met. In fact, Russia
and successor states signed agreement apportioning state property and liabilities of the former
Soviet Union, including its debts, with the 61.34% for the RF, 16.37% for the Ukrainian, Belarus
4.13% and so on. However, the implementations of these agreements encountered resistance on
the part of the successor republics which refused to assume their respective share of the Soviet
debts. Eventually, it appears that solely Russia became responsible for the debts hence claiming all
Soviet property situated outside the former Soviet Union, instead of dividing in equitable
proportion among all the republics. The former republics renounced their rights, except Ukraine.
Indeed, the Ukrainian Parliament has never ratified a treaty between Ukraine and Russia of 9
December 1994 on the transfer of the Ukrainian shares to Russia. At the same time, Ukraine has
declined the fulfillment of its share of legal and financial obligations of the USSR.

Through accepting the Russian’s continuity in the international rights and obligations of
the USSR, may still be automatically preserved, thus bypassing the many inconveniences of a
rupture or uncertainty in legal relationships.® In fact, the recognizing the continuity of the USSR
was a solution to a number of succession problems.

Another criteria to assess the continuity of the international legal personality is maintaining

of constitutive elements of statehood. Crawford sustains that State’s social reality has not been

18 Ipidem.
185 Koskenniemi, Studien, p.155
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destroyed, when the constitutive elements of statehood are substantially retained, notwithstanding
any changes.'®® Accordingly, international legal personality is only the juridical consequence of
statehood. The RF practice seems to satisfy this thesis. In fact, the RF claim to continue the
statehood and the personality of the former USSR, was based on the following argument:
significant portions of the territory which continues its existence, a major portion of the
population; an independent government and organization of authority operating in accordance
with the country’s constitution. In particular, Russia represented the majority of the population
(51.7%) and the territory (76.3%) of the USSR, and its primary economic force (60% of GNP). It
appeared, therefore, to be in a position to consider itself the core of the former USSR, surviving
after the secession of the other constituent republics.

To sum up concordant element of the successor states, recognition of the international
community, the preponderance of Russia within the USSR, in territory and other respects (Russian
share of 61.34%), combined with honouring financial obligations and fulfilment liabilities of the
Soviet Union were the basic criteria for recognizing Russia as continuator of the statehood and the
personality of the former USSR. This explains the acceptance of the continuity of Russia to the

USSR by the international community almost unanimously.
6. The legal basis of boundary delimitation between the new States

Upon the USSR’s dissolution the new independent States of the area faced several
significant problems regarding determination of the boundaries among themselves. Clashes
between new born states and de facto entities led to the sanguinary conflicts, some of them are still
awaiting for a final solution.

Indeed, the main controversial issue is the same determination of applicable rules. To solve
the problem, the starting point should be a close analysis of the law and practice relating to
secession of the former Soviet entities from the former USSR. In particular, it is necessary to

examine Soviet law pertaining secession of the former sub-units and CIS agreements.
a. The right to external self-determination under Soviet legislation

The Soviet law allowed the Soviet sub-units a right of secession, and the external self-
determination by means of several acts. Firstly, the USSR Constitution of 1977, enshrined a
formal (non-effective) right to secession from the URSS. ™’ Secondly, the 1990 Law on the
delineation powers between the USSR and the subjects of the federation, put de facto the first and

188 James R Crawford, The creation of States in international law, Part IV Issues of Commencement, Continuity and Extinction, Ch.16 Problems of
Identity,  Continuity ~and  Reversion,  http://opil.ouplaw.com/view/10.1093/law/9780199228423.001.0001/law-9780199228423-chapter-
167rskey=Wu9rpH&result=102&prd=0OPIL#law-9780199228423-note-3151

187 See, Chapter 11 Legal basis for secession and creation of the new States, pp .30-40.
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second level sub-units at the same level.'® As a consequence, from 1990 the second-level sub-
units enjoyed the same rights of the first-level sub-units, including the right of external self-
determination.

The same law on Secession of 1990 established the rules to be followed by sub-units to
exercise such right of self-determination, providing for the possibility of referendums, which
would be held separately in each Soviet sub-units. This possibility was granted to first, second,
third levels sub-units and in densely populated areas by ethnic groups constituting a majority of
the population). This last provision, in particular, shows that this law had the clear purpose of
endorsing the supremacy of the principle of self-determination of peoples, that was meant to
prevail over to the principle of territorial-administrative boundaries within the USSR, in the case

of the USSR’s division or dissolution.*®

b. Territorial Referendum

The Art. 5 of the 1977 USSR Constitution required direct democracy or popular vote
(All-Union referendum) for matters of major national importance. Gorbachev appealing to Art. 5
proposed the All-Union Referendum as an essential tool of democracy to decide in practice the
destiny of the Soviet Union, that is the Soviet people were asked whether they were in favour of
keeping the USSR alive, or not. In fact, citizens of the Soviet entities were asked whether they
wanted to secede from the USSR and to set up a new independent state. Accordingly, an
obligatory All-Union referendum was held on March 17, 1991, so to give evidence and confirm
the supremacy of the principle of self-determination in the division of the USSR.

Indeed, referendum is a major instrument for granting the principle of self-determination.

The provisions of Advisory Opinion on Western Sahara of 1975

, In particular paragraph 2
[defining self-determination], emphasized that the application of the right of self-determination
requires a free and genuine expression of the will of the peoples concerned (at para. 55) and [t]he
validity of the principle of self-determination, defined as the need to pay regard to the freely
expressed will of the peoples.’® Hence, the referendum was a means to enhance democracy by
giving a voice to the Soviet people: political decisions are then made openly and are clearly

legitimate.

188 See., Ibid., 2. The Law On the delineation of powers between the USSR and the subjects of the federation”, pp.34-36
189 bid..

1% The 1977 USSR Constitution, at http://www.hist.msu.ru/ER/Etext/cnst1977.htm#9

191 Cassese 88-9; South West Africa/Namibia, Advisory Opinions and Judgments, p.47.

192 The referendum was never held yet and the issue is still highly controversial: for a deeper analysis, see M. Valenti,
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As provided by the law on the All-Union referendum, such Referendum was obligatory
and the whole Soviet electorate was called to vote.®® The All-Union referendum had to be run in
each republic (first and second levels) separately.*®*

However, six Soviet Republics (Estonia, Latvia, Lithuania, Armenia, Georgia, Moldavia)
boycotted the All-Union referendum (as this was based on the USSR law) and held their own
referendum. Such self-proclaimed referendum in Estonia, Latvia, Lithuania, Armenia were held
only with regard to first level sub-units.

Even in the Georgia SSR, local authorities convened a separate referendum: that was
boycotted, in turn, by the Abkhazian ASSR (second level sub-unit) and the South Ossetian
Autonomous Region (third-level sub-unit). Indeed, these two entities wanted to comply with the
USSR law and held a referendum based on such law.

So, the law providing for the All-Union Referendum was disregarded in Georgia: but, at
the same time, was respected in each of the two entities that were included — at the time — in the
the Georgian SSR.

In the Moldavian SSR was held only the All-Union referendums in densely populated
areas by ethnic groups constituting a majority of the population (Transdniestria).

The results of the All Union referendum had binding effect in the whole territory of the
USSR. Before the official USSR dissolution in 1991, the Baltic SSRs, the Armenian SSR, the
Moldavian and Georgian SSRs proclaimed their independence and as new States, while the former
SSR ceased to exist.

However, at the same time the South Ossetian SSR, the Abkhazian SSR, the
Transdniestrian SSR decided to remain part of the USSR.

As a consequence, while the new independent States were leaving the USSR, the
remaining regions were actually up-graded, to become first-level units within the USSR, and the
corresponding internal boundaries became international borders. Through these referendums the
Soviet legislator confirmed the supremacy of self-determination over territorial-administrative
boundaries.

c. The CIS treaties

Even the CIS treaties can provide elements for determining the boundaries of the new
independent entities in the area.
The CIS formation should be divided in two distinct periods. At the first stage of this

process are the Minsk and Alma-Ata agreements. In Article 5 of the Minsk agreement, Russia

193 at hitp://ppt.ru/newstext.phtml?id=16598
1% See, Chapter 11 The legal basis for separation and creation of the new States 3. The All-Union Referendum, Paragraph , pp. 38-40
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(acting as the successor of the USSR) and two new-born states Ukraine and Byelorussia agreed
that:

the High Contracting Parties acknowledge and respect each other's territorial integrity
and the inviolability of existing borders within the Commonwealth.**®

Then, in the Alma Ata Declaration of the 21st of December 1991, the same rule was
established between Russia and ten new States emerging from the former Soviet Union
(Azerbaijan, Armenia, Belarus, Kazakhstan, Kyrgyzstan, Moldova, Tajikistan, Turkmenistan,
Uzbekistan and Ukraine): that formally recognized:

each other's territorial integrity and the inviolability of existing borders.**®

It has to be noted that Georgia and Baltic countries did not participate in the process of
formation of the CIS and did not access to the Minsk and Alma-Ata agreements.

The parties of the Minsk and Alma-Ata agreements simply agreed to respect the existing
boundaries between themselves: however, such Agreements do not specify where the boundaries
are to be traced. No reference is made to the uti possidetis principle, nor to some ‘administrative
line’ or ‘internal line.” As a conclusion, it seems possible to assume that the former intra-USSR
administrative boundaries were not considered as a relevant element at this stage.

What precisely the parties to the Minsk and Alma Ata agreements precisely meant by
existing boundaries is still unclear. Actually, at the time of the foundation the CIS, Moldavia did
not exercise effective control over Transdniestria; Azerbaijan did not control Nagorno-Karabakh;
Georgia was not able to establish control over Ajaria, Abkhazia and South Ossetia; while Crimea
and South East were out of control of Ukraine. Hence the real issue would be to ascertain whether
there should be new boundaries between the CIS members (so to let other new independent States
emerge) , before determining where these should run.

While absent in the first phase, Georgia took part in the second stage of the formation of
the CIS. At that moment, Abkhazia and South Ossetia were actually out of reach for Georgia’s
jurisdiction. During the entire process, the Georgian Republic had never been able to exercise
effective control over these two regions.

So, the declarations made in the said agreements - proclaiming inviolability of the existing
borders cannot be material to the determination of a large extent of the new borders: simply

because they were not clearly traced at the moment in which their inviolability was proclaimed. **

%Commonwealth of the Independent States Agreement, 8 December 1991, in International legal materials 34 (1995): 1298

¥pocuments of Alma Ata of December 21, 1991, Diplomaticheskiy Vestnik 1992, No. 1, p. 6 et seq, English translation in ILM 31, 1992, at 147-
154

97 particularly, art. 3 of the Charter of the Commonwealth of the Independent States (adopted on the Minsk summit of 22 January 1993) enshrined
the principle of the ‘inviolability of frontiers’ and territorial integrity:

For the achievement of the Commonwealth's objectives, the Member States shall, proceeding from the universally recognized norms of
international law and the Helsinki Final Act, organize their relationships in accordance with the following interlinked and equipollent principles:

- the inviolability of States' boundaries, the recognition of existing borders and the rejection of unlawful territorial acquisitions;
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CHAPTER 1V
APPLICABILITY OF THE UTI POSSIDETIS PRINCIPLE TO THE STATES EMERGED
FROM THE SOVIET UNION

1. The uti possidetis doctrine and its extension beyond the colonial context

The Soviet internal legislation and the CIS treaties made no reference to a possible
“upgrading” of the internal administrative boundaries into international ones, and they did not
even mention the uti possidetis principle. Despite this, the majority of post —factum observers
interpreted the secession and creation of new States - which took place in 1991-1992 - at the light
of that principle. Prominent scholars such as Malcolm Shaw, Steven Ratner, Alan Pellet, lan
Brownlie, James Crawford and many others assume that the uti possidetis principle was applicable
to the new States seceded from the former Soviet Union.

However, other commentators seems doubtful, as they wonder whether the principle is truly
applicable or — more precisely — they underline how a preliminary issue would be solved, i.e. the
determination of what kind of border would have to be considered to ground application of that
principle. In other words, there are different options: the first would be to consider - as a reference
for the uti possidetis rule - the boundaries between the first-level entities of the Soviet Union; but a
different equally viable option would be to consider the former internal borders of the second or
even of the third level units.

On the opposite side, other scholars maintain that the uti possidetis is not applicable the CIS
boundaries, nor to new States seceded from the former Soviet Union.

So, the divergent opinions call for a closer examination of the uti possidetis principle. In its
classical terms, it would support the automatic transformation of any kind of administrative units’
borders into international frontiers. Uti possidetis was previously used and proved successful to
support a peaceful decolonization process in Latin America and Africa. Its further extension
beyond the colonial context (Yugoslavia, Czechoslovakia) was based on the ICJ Chamber
Judgment in the Burkina Faso/Mali Frontier Dispute of 1986, stating that:

...the principle is not a special rule which pertains solely to one specific system of

international law. It is a general principle, which is logically connected with the phenomenon of

- the territorial integrity of States and rejection of any actions to split another's territory...
Finally, the Declaration on Observance of the Sovereignty, Territorial Integrity and Immunity of Borders of the States-Members of the
Commonwealth of Independent States of 15 April 1994 states:

Heads of States-participants of the Commonwealth of Independent States ... confirming territorial integrity, inviolability of borders of
each other, refusal of illegal territorial acquisitions and of any actions directed on the partition of another’s territory ... 1. Provide
accomplishment in the relations of principles of the sovereignty, territorial integrity and inviolability of frontiers. 2. Confirm that, building the
relations as friendly, the states will abstain from military, political, economic or any other uniform of pressure... and also supports ... political
independence any of the states-members of Commonwealth. See at http://cis-legislation.com/document.fwx?rgn=4132>accessed; English translation
provided on Russian website, emphases added
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the obtaining of independence, wherever it occurs.*®

A second significant endorsement to the acknowledgment of the uti possidetis as a general
rule came from the commission chaired by Judge Robert Badinter, established by the European
Communities in November 1991, after the dissolution of Yugoslavia). 1% Indeed, the non-binding
opinion issued by the Badinter Commission has contributed to further developing the law in
direction of the applicability of ufi possidetis beyond the process of decolonization.?® Particularly,
in opinion N.3 Badinter Commission referring to boundaries between Croatia and Serbia and
between Bosnia-Herzegovina and Serbia stated:

Third - Except where otherwise agreed, the former boundaries become frontiers protected
by international law. This conclusion follows from the principle of respect for the territorial status
quo and, in particular, from the principle of uti possidetis. Uti possidetis, though initially applied
in settling decolonisation issues in America and Africa, is today recognized as a general
principle201

The Commission grounded its opinion by reference to the above mentioned ICJ
Judgement:

whatever the circumstances, the right to self-determination must not involve changes to
existing frontiers at the time of independence (uti possidetis juris) except where the states
concerned agree otherwise.*

The Commission in their rapport recommended follows:

Except where otherwise agreed, the former boundaries become frontiers protected by
international law. This conclusion follows from the principle of respect for the territorial status
quo and, in particular, from the principle of uti possidetis.

Hence the application of the principle was extended to cases of State breakups not related
to colonialism.

However, the Commission’s opinions were far from to being accepted unanimously. A
number of commentators thought that the reference to the ICJ’s decision was not appropriate for

the following reasons. Firstly, if even the provisions of the same definition® sound as if uti

BErontier Dispute, Case of Burkina Faso and Mali, 1986.

199 Cf. Opinion No. 2 (20 November 1991), in which the Badinter Commission advocated the internal right to self-determination of the Serbian
population in Croatia and Bosnia-Hercegovina, but did not admit a right to secession: “... it is well established that, whatever the circumstances, the
right to self-determination must not involve changes to existing frontiers at the time of independence (uti possidetis juris) except where the States
concerned agree otherwise.” (reprinted in EJIL 3 (1992), at 182 et seq.)

20conference on Yugoslavia, Arbitration Commission Opinion No. 3 (Jan. 11, 1992), 31 ILM 1499 (1992) [hereinafter Opinion No. 3]
Mlconference on Yugoslavia, Arbitration Commission Opinion No. 3 (Jan. 11, 1992), 31 ILM 1499 (1992), The Opinions of the Badinter
Arbitration Committee: A Second Breath for the Self-Determination of Peoples Appendix: Opinions of the Arbitration Committee
http://www.thomasfleiner.ch/files/categories/Intensivkursll/Badinter_Badi.pdf

22 Frontier Dispute Case (Burkina Faso v Mali) (note 9) para 20 (the preceding sentences of para 20 refer only to decolonization).

23 It is a general principle, which is logically connected with the phenomenon of the obtaining of independence wherever it occurs. Frontier
Dispute, Case of Burkina Faso and Mali (1986), para 24 .
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possidetis were applicable outside the context of decolonization, they were referring solely to
decolonization context:
A firmly established principle of international law where decolonization is

concerned®®

...uti possidetis as a principle which upgraded former administrative delimitations,
established during the colonial period, to international frontiers, is therefore a principle of
general kind which is logically connected with this form of decolonization wherever it occurs®®

Another controversial point, in Opinion No 3, is that the Commission did not call for an
automatic transformation of all the internal lines into international boundaries, but ‘more readily to
the Republics...”*®. This is not in line with the doctrine of uti possidetis in classical terms, which
presumes the automatic transformation of all kind of administrative lines into international
frontiers.

Furthermore, the opinions of the Commission are not binding on any of the States
concerned. The Commission itself was not created by virtue of an international arbitration
agreement between disputing parties and did not have treaty base.

However, despite the weak formal status of these decisions, a number of commentators,

supporting the application of uti possidetis the USSR, considered these opinions as having a

certain authority.

2. Uti possidetis juris in relation to the USSR secession

The principle of uti possidetis juris constitutes that part of the concept of territorial stability
that concerns the mechanism and process of the transmission of sovereignty to a new State. "’

It provides for the maintenance of pre-existing internal or international boundaries when a
new State is created. With reference to uti possidetis iuris the new States adopt as their
international boundaries the delimitations traced by the colonial authorities and existing at the date
of independence. In other word, uti possidetis juris referred to a legal line founded upon legal
title as was the rule adopted by the successor States. It is antonymous to the principle of
effectiveness, to the effect that an actual display of authority cannot in itself represent a better title
to territory.”%

As M. Shaw :

this principle developed as an attempt to obviate territorial disputes by fixing the

territorial heritage of new States at the moment of independence and converting existing lines into

24 |pid.., para 20.

25 |bid., para 23

8 Conference on Yugoslavia, Arbitration Commission Opinion No. 3 (Jan. 11, 1992), 31 ILM 1499 (1992), The Opinions of the Badinter
Arbitration Committee: A Second Breath for the Self-Determination of Peoples Appendix: Opinions of the Arbitration Committee
http://www.thomasfleiner.ch/files/categories/Intensivkursll/Badinter_Badi.pdf

207°\.Shaw, The heritage of States : the principle of "uti possidetis juris" today p.151

28 E_Milano, Unlawful Territorial Situations: Reconciling Effectiveness, Legality and Legitimacy in International Law, op.cit., p.114
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internationally recognized borders, and can thus be seen as a specific legal package, anchored in
space and time, with crucial legitimating functions.?*®

Newly independent States emerging out of colonialism led to the evolution of the doctrine
of uti possidetis contributed to the consolidation of the norm, which has been slowly mutating
over time as an attempt to obviate territorial disputes.?'® In particular, through uti possidetis juris
the newly decolonized States declared independence from the former Spanish Empire adopted the

administrative divisions imposed by the Spanish?**

as the borders of the new States that emerged
in the region. Colonial law, therefore, constitutes simply one fact among others in the process of
determining the line.”*?

In the context of the Latin America uti possidetis appears essentially in two manifestations:
first, a sui generis instrument covering the succession of new States to colonial powers and a
derogation to effectiveness as a condition for acquiring territorial sovereignty; secondly, as a
prevention of any renewal of European colonization on the basis that parts of the continent
constituted terrae nullius implied acquisition of sovereignty by effective occupation by any
State.?3

From Latin America, the doctrine moved to Africa. In the 1960s in the African continent,
States born from decolonization determined the frontiers among them with reference to the
colonial legislation (title).?** In fact, Chamber in Burkina Faso-Mali noted that the determination
of the relevant frontier line had to be appraised in the light of French colonial law, since the line in
question had been an entirely internal administrative border within French West Africa.?*®

In both Latin America and Africa, uti possidetis juris was deemed to satisfy the necessity
of boundary determining, where it was as a point of departure in order to reach specific
delimitation agreements or in order to defer the issue of the boundary determination to an
arbitrator.**®

A number of experts considered the break-up of the former Yugoslavia as revival the uti

possidetis juris practice. ?’ By analogy with the Yugoslavian dissolution, a group of the legal

209 M Shaw, The heritage of States : the principle of "uti possidetis juris" today, op. cit., p. 76.

210 Oppenheim's International Law, vol. 1 (oth edn., 1992), chapter 5 (n. 1), p. 670.

21 The principle involves implied agreement to base territorial settlement on a rule of presumed possession by the previous Spanish administrative
unit in 1821, in Central America, or in 1810, in South America.

212 |CJ Reports, 1986, p. 568. See also the separate opinion of Judge Abi-Saab, who agreed with the Chamber's formulation, but disagreed with its
application in the circumstances: p. 659.

213 G, Nesi, Uti possidetis iuris nel Diritto Internazionale, Padova, CEDAM, 1996, p.3

24 |bid., pp. 3-7.
215 Frontier Dispute, (1986) ICY Reports 554 at 565
26 G, Nesi, Uti  possidetis  Doctrine, Max  Planck  Encyclopedia ~ of  Public  International  Law,2018

http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1125#

27 See Craven, ‘The European Community Arbitration Commission on Yugoslavia’ 66 BYIL (1995), 333, at 385-390; Shaw, ‘The Heritage of
States: the Principle of Uti Possidetis Juris Today’ 67 BYIL (1996), 75; G. Nesi, Uti Possidetis luris nel diritto intemazionale (1996); Kohen, M.
Kohen (ed.), Secession: International Law Perspectives, 2006, 176 et seq.; Sanchez-Rodriguez, ‘L’uti possidetis et les effectives dans les
contentieux territoriaux et firontaliers’ 263 Recueil des Cours (1997), p. 151.


http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1125?rskey=sZJanb&result=1&prd=OPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1125?rskey=sZJanb&result=1&prd=OPIL

59

commentators extended the application of this principle to Czechoslovakia and the USSR.?*®
However, the commentators supporting this thesis disagree with regard to the USSR secession
(dissolution).?*®

In the post-colonial context, under their view uti possidetis juris functions only where, on
one side, delimitations fixed before the independence of the newly independent States can be
singled out and, on the other, a "new" delimitation has not been reached on the basis of other
principles or criteria.

In line with both colonial®®

221

and non-colonial practice (the dissolution of a federal State
Yugoslavia®), many jurists argue that uti possidetis in the URSS should be applied using as
point of reference the Soviet law. %* In particular, making reference to the Badinter Commission’s
decision®®® some legal experts believe that uti possidetis iuris was assumed by the CIS parties as a
starting point, though admitting that delimitation, by means of specific boundary agreements. In
other words, they have interpreted the affirmation the borders within the former first level sub-
units of the Soviet Union, as acceptance of uti possidetis juris. >*

By analogy with the Yugoslavian case, some authors appeal to the ‘constitutional
guarantees of secession’ to the 1977 USSR constitution.?® In that sense, according to them, new
international boundaries were delimited within constitutionally-defined units in terms of the Soviet
law. The main concentration of the commentators favouring to selective application of uti-
possidetis focus on article 72 and article 78 of the 1977 USSR Constitution. The 72 Article of
1978 granted to the fifteen Soviet republics (the first-level sub-units) from the USSR a formal (not

real) right to secession. However, as has been examined before,??

the right to external self-
determination enshrined in the 72 Article of 1977 Constitution is very ambiguous. On one the
hand, art. 72 enables to ‘Each Union Republic shall retain the right freely to secede from the
USSR’. On the other hand, Soviet republics were not allowed to freely exercise this right. In fact,

art. 73 (2) provides: 'The jurisdiction of the Union of Soviet Socialist Republics, shall cover:...

28 |pid..
295 N. Lalonde, Determining Boundaries in a Conflicted World: The Role of Uti Possidetis. Montreal, QC: McGill-Queen's University Press,
2003; G. Nesi, Uti possidetis  Doctrine, Max  Planck  Encyclopedia  of  Public International  Law,2018

http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1125# ; S. Lalonde (n 9) 237,

referred to is not international law but the constitutional or administrative law of the pre-independence sovereign, in this case Spanish colonial law.
221 The Badinter Commission, Opinion, http://www.dsg.univr.it/documenti/Occorrenzalns/matdid/matdid685031.doc

22E Hasani, Uti Possidetis Juris: From Rome to Kosovo, Fletcher Forum of World Affairs, 27 (2003), 85 (92); Malcolm N Shaw, The heritage of
States : the principle of "uti possidetis juris". Article. English. 1997. Publication: British year book of international law. Vol. 67 1996 : 23-28 pp; J.
Vidmar,  Confining New International  Borders in the Practice of Post-1990 State  Creations, pp.339-342,
http://www.zaoerv.de/70_2010/70 2010 2_a 319 356.pdf; A. H. Tagliavini, head of the mission support the analogous considerations in the
Report of the Fact-Finding Mission, p. 154. https://www.echr.coe.int/Documents/fHUDOC_38263_08_Annexes_ENG.pdf

228 The Badinter Commission, Opinion, http://www.dsg.univr.it/documenti/Occorrenzalns/matdid/matdid685031.doc

24 E_Hasani, Uti Possidetis Juris: From Rome to Kosovo, Fletcher Forum of World Affairs, 27 (2003), 85 (92); Malcolm N Shaw, The heritage of
States : the principle of "uti possidetis juris". Article. English. 1997. Publication: British year book of international law. Vol. 67 1996 : 23-28 pp; J.
Vidmar,  Confining  New International Borders in the  Practice of Post-1990  State  Creations,  pp.339-342,
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2 1pidem.

226 See, Chapter 11, The legal basis for separation and creation of the new States, Law on Secession, pp.30-40.
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determination of the state boundaries of the USSR and approval of changes in the boundaries
between Soviet republics'. It follows that the right to secede of Soviet republics (first-level entities)
from the Soviet Union was limited by authorization of the Union of Soviet Socialist Republics'
government.?’

Moreover, Soviet laws did not furnish any adequate tools for exercising external right to
self-determination until 1990.

With regard to article 78, Buhruz Balayev making reference to the Badinter Commission’s
Statement ‘The principle [uti possidetis] applies all the more readily to the Republics since the
second and fourth paragraphs of Article 5 of the Constitution of the SFRY stipulated that the
Republics’ territories and boundaries could not be altered without their consent’,??® extended the
Uti possidetis application to the first-level sub-units. In particular he remarks that:

this principle [of uti possidetis| has also direct relation to the situation concerning the
dissolution of the USSR whose Constitution, which included a provision that the territory and
borders of a Union republic could not be changed without its consent.””

However, the Soviet Constitution of 1977 prohibited the alteration of the territory and
borders not only of the Soviet republics (the USSR first-level sub-units) (Art. 78), but also those of
the Autonomous republics (the USSR second-level sub-units) (Art.84).%

It can be concluded that since the art. 72 provides only the formal right, moreover, limited
by authorisation the USSR that the first-level units were not legitimate to exercise the external
self-determination. Moreover, the provisions that prohibited alteration of both the first and second-
level of sub-units put de facto them on the same level. Indeed, unique distinction in status between
these former sub-units is the right of the first-level sub-units to external self-determination,
encompassed in the art. 72 that only formally conceded secession. In other words, it de facto did
not establish in essence different regime for the former first and second level entities within the
Soviet Union.

As has been examined in the previous paragraphs, a part the 1977 Constitution endorsing
ambiguous points, there are other Soviet laws important for determining of the Soviet
administrative units’ status, which clearly entitled other level sub-units to external self-
determination, including second-level sub-units such as the Abkhazian republic. *** But the

commentators pointing to selective Uti possidetis application in connection of the Soviet
legislation, limit their analysis to the Soviet Constitution of 1977, without paying attention to the

227 |bid..

228 Opinion No. 3, The principle (of uti possidetis) applies all the more readily to the Republics since the second and fourth paragraphs of Article 5
of the Constitution of the SFRY stipulated that the Republics’ territories and boundaries could not be altered without their consent’.

2% B Balayev, The Right to Self-Determination in the South Caucasus: Nagorno Karabakh in Context, Lexington Books; 1 edition, 2013, p.57.

0 The USSR Constitution of 1977, http://www.hist. msu.ru/ER/Etext/cnst1977.htm

%1 See., Chapter 11, The legal basis for separation and creation of the new States, Law on Secession, pp.30-40.
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legislative and administrative acts relating to the determination of administrative boundaries.”*

For these reasons the conclusions of these observers are not convincing.

3. Following: Uti possidetis juris and effectiveness

From the perspective of uti possidetis the preference seems to be given to legality rather
than effectiveness,?®® in order to ensure stability in international relations. ** However, that does
not mean that material effectiveness does not play any role in determining a certain boundary.?*

It only means that it will play a subsidiary role, as made clear by a passage of the decision
of the ICJ in Burkina Faso/Mali on the relation between uti possidetis and effectiveness:

The uti possidetis line is not itself a line of actual possession as such, but rather the line (of
whatever status at the time) established in law by the previous sovereign by virtue of a positive act
of legislative or administrative authority or as a consequence of a series of relevant and
authoritative acts.

However, such a line may need to be demonstrated or proved by recourse to effectivités,
including actual possession, or with regard to subsequent practice. It may indeed be an ex post
facto rationalization in the light of activities undertaken or views expressed at various relevant
times. >

Hence, the only role of effectivité is to confirm the exercise of the right derived from a
legal title.At the moment of its declaration of independence, in Abkhazia there was an independent
government which exercised effective sovereign control over the same territory, that historically
belonged to Abkhazia when it was an independent State. The government was able to establish
international relations on the international scene as an entity superiorem non recognoscens. The
status of Abkhazia remained and still is independent and effective thus consolidated over 27
years.”®’

As can been seen, being the holder of the right to external self-determination, Abkhazian
effectivité further confirms the exercise of the right derived from this legal title provided by Soviet
law.

To sum up the principle of uti possidetis juris was not indeed applied to the secession of
the Soviet Union. Otherwise in the case of its application non only the internal line of the former

first level Soviet sub-units, that is of Georgia, should be upgraded to the status of international

22 See: Chapter ITI, The Commonwealth of the independent States, 6. The legal basis of boundary delimitation between the new States in the post-
Soviet area, a. The right to external self-determination under Soviet legislation, pp. 49-50.
referred to is not international law but the constitutional or administrative law of the pre-independence sovereign, in this case Spanish colonial law.’
24 Enrico Milano, Unlawful Territorial Situations: Reconciling Effectiveness, Legality and Legitimacy in International Law, op.cit., p.116
235 H

lbid., p.117.
26 Erontier Dispute (Burkina Faso/Mali), ICJ Reports 1986, 554, at 558
%7 This issue will be examined in detail later in the Part Three An Assessment of the present legal status of Abkhazia, Chapter 11 The right to
secession, pp.163-218
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one, but also administrative boundaries of some former second level sub-units, such as Abkhazia
should became international as well as other sub-units, which were entitled to secede under the

domestic law of the Soviet Union.

4. Application of uti possidetis to all types of boundaries

A group of commentators basing on a uniform colonial practice interpreted the recent
events in Europe, including the USSR division, as a general practice of the application of uti
possidetis, which would crystallize this principle into an international customary norm. In other
words, it was qualified as evidence of a general practice accepted as law.

In other words, the observers®*® affirmed the applicability of uti possidetis beyond colonial
context and, as a consequence, its automatic application even to the USSR secession. They
consider the situation of the secession from the Soviet Union similar to that of decolonization and
uti possidetis as a general principle connecting to attaining independence, no matter where and
how occurs.

If the principle in such a broad is applicable to the former USSR case, then it would be
inconsistent to limit its application only to first level units. In fact, supporting the thesis of its
customary nature, some scholars underlined that uti possidetis was applicable to the former USSR
territories, is such a way as to favour the upgrade of all levels of Soviet entities struggling for
independence. Actually, even in its first historical practice in Latin America, the uti possidetis rule
was applied to all types of boundaries. Historically, in Latin America, quite diverse types of
territorial entities existed: provinces, vice-royautés, alcaldias mayores, corregimientos,
intenencias, and the jurisdictions of a higher court (audiencias)®°. Importantly, in Latin America
uti possidetis juris was not only applied to the boundaries between vice-royautés (vice-kingdoms),
but was likewise applied to administrative subdivisions within a single vice-kingdom. It was also
applied to subordinated entities of different types within one Captaincy-General. For instance,
until 1803 the Captaincy-General of Guatemala encompassed the Government of Honduras and
the General Command of Nicaragua, which later became sovereign States.?*® As another example
can be given the cases of Paraguay and Bolivia: within their international boundaries emerged

from the province of Paraguay on the one hand and on the other hand from the audiencia of

28 For instance, MG Kohen, Le probléme des frontiéres en cas de dissolution et de séparation d'Etats: Quelles alternatives? in O Corten et. Al
(eds), Demembrements d’Estats et delimitations territoriales. L uti possidetis en question(s), Bruylant 1999,pp. 365, 283. For a contextualisation
discussion of whether uti possidetis transfirable at all to the boundaries in the former Soviet Union see O Luchterhandt. ‘Grenzen in Mittelaisen und
uti possidetis Prinzip: der Fall “Fergana-Tal” in Nufberger and Cvon Gall (eds) Bewusstess Erinnern und bewusstes Vergessen, Mohr Siebeck,
2011 51, 58-60, 105-106. The author concludes that despite differences between classical colonialism and the Soviet Union, and despite uneven
status and legitimacy of internal Soviet boundaries, uti possidetis is applicable to the territory of the USSR.

9 Cf.Frontier Dispute Case (El Salvador v Honduras, Nicaragua intervening), n.25 para.

20 Ipid.. (n21) paral61.
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Charcas. Both had been part of the vice-kingdom of Rio de la Plata, but were assigned to the
“United Provinces of Rio de la Plata' (which later became Argentina).241

Lalonde and Kohen underlined that the USSR Constitution is irrelevant for the application
of uti possidetis. They asserted that it is unpersuasive to ascribe any importance to a constitutional
guarantee when its effect only becomes relevant after a breakdown of the constitutional order.?*?

Moreover, Anna Peters underlined that it is not in line with the historical practice of
colonial uti possidetis to limit the application of the principle to entities entitled by domestic law
to secede. The colonies had no right to secede under domestic law of their time, and still their
frontiers were upgraded by uti possidetis.?*®

Moreover, several States commented in their written statements in the Kosovo Advisory
Opinion proceedings on the type of boundaries suitable for upgrading through uti possidetis. The
Netherlands named all ‘former internal boundaries’.?** Slovenia seemed to insinuate that all kinds
of administrative line could be taken into account.*®

Therefore, the authors drew conclusion that uti possidetis is applicable to all kinds of
internal boundaries regardless their status under domestic law and meaning of boundaries. In fact,
uti possidetis in itself does not identify which administrative divisions and lines are to be
preserved and which are not.*®
Consequently, each sub-unit of the USSR could rely on that principle to upgrade its

247 n other words, it

boundaries, transforming its administrative lines into international borders.
would mean that uti possidetis should be applicable to all kinds of internal boundary lines, namely,

both the former Soviet republics and sub-units of the former Soviet Union within them.

5. s the situation of secession (de facto dismemberment) from the USSR similar to other

situations where the uti possidetis was applied?

According to some commentators, by analogy with Yugoslavia, the USSR secession can be
paragoned to the colonial situation, therefore, it could possible to apply the same uti possidetis

rule.

21 MG Kohen, Le probléme des frontiéres en cas de dissolution et de séparation d'Etats: Quelles alternatives? In O Corten et. Al (eds),
Demembrements d’Estats et delimitations territoriales. L uti possidetis en question(s), Bruylant 1999, n5, p. 372 and n.14.

22 gyzanne N. Lalonde, Determining Boundaries in a Conflicted World: The Role of Uti Possidetis, Montreal, QC: McGill-Queen's University
Press, 2003, n 9, p. 235; MG Kohen, Le probléme des frontiéres en cas de dissolution et de séparation d'Etats: Quelles alternatives? In O Corten
et. Al (eds), Demembrements d’Estats et delimitations territoriales. L uti possidetis en question(s), Bruylant 1999, n5, 372, n5, p. 394.

2% Anna Peters, Self-determination and Secession in International law, op.cit., p.122.

244 \Written Statement of 17 July 2009, see www.icj-cij.org/docket/files/141/15652.pdf, para 3,8.

245 \Written Comment of 17 July 2009, see www.icj-cij.org/docket/files/141/15696.pdf, 4.

26 g, Lalonde, op.cit., n.9, p. 237.
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http://www.icj-cij.org/docket/files/141/15652.pdf
http://www.icj-cij.org/docket/files/141/15696.pdf

64

These authors underline several similarities between the USSR secession and colonial
context. According to them, even in case of non-colonial secession uti possidetis should apply
because the purpose to be pursued is the same, that is attainment of independence and securing

248 Moreover, some observers affirm that there are some similarities even between the

stability.
factual context of decolonization and the dissolution of the USSR. In particular, they assume that
the Soviet Union was a modern quasi-colonial empire. According to them Russia pursued a policy
of hegemony and transfer of populations in order to secure Russian domination and rules.?*
However this opinion is isolated and seems groundless, taking into account the different
unprecedented nature of the Soviet Union as it shows the analysis the Soviet law®*® and the fact
that the All-Union government was multinational. !

However, arguments in favour of uti possidetis application as customary source to the
USSR secession by analogy with colonial context are far from being shared among jurists. To the
contrary, a huge number of legal experts assume that decolonization is not paragonable to non-
colonial secession and, in this perspective, uti possidetis cannot be applied to rule the USSR
secession, due to some crucial differences that will be now ,examined one by one.

The first is the issue of legality as opposed to effectiveness. According to Oliver Corten the
decolonisation and non-colonial secession are two different modes of acquiring independence.
They follow different distinct logics.?*? The first was an exercise of self-determination, therefore
the attainment of independence was based on legitimacy. While in contrast, in the situation of
secession, independence is attained on the basis of effectiveness as opposed to legitimacy. Given
this substantial difference, uti possidetis cannot be reasonably transferred from one context to the
other. At least, not without any specific agreement.?*® Secession occurs in an international law free
realm. Since 'no right' to have certain boundaries.?* The territorial title and delineation of the
boundaries cannot be separated from the mode in which the new State came into existence. The
new State is a matter of fact and its existence depends on effectiveness®*® without any room for
reliance on the pre-existing boundaries in the predecessor State. The distinction between them can

be also framed in terms of lawfulness. Decolonization was allowed by international law.

28 M. G. Kohen, Le probléme des frontiers en cas de dissolution et séparation d'Etats: quelles alternatives? in O. Corten, et al., Démembrement
d’Etats et délimitations territoriales: L uti possidetis en question(s), Brussels, Bruylant, 1999, p. 433.

29 For instance, see J. Isterhammel, Colonialism, Markus Wiener Publishing 1997, p. 17

20 See Chapter 11T Legal status of Georgia and Abkhazia under the Soviet Union legislation, 3. The Treaty of 1921 between the Georgian Soviet
Socialist Republic and the Abkhazian Soviet Socialist Republic and their access to the Union of Transcaucasian Federative Republics, pp. 102-105;
the Soviet Constitutions of 1977 and 1978.

51 part Two Analysis of the Abkhazian case, Chapter IV The secessionist movements after perestroika, 2 The War of laws and Georgian unilateral
abolition of Soviet law

%2 0. Corten, Droit des peuples & disposer d'euxmémes et uti possidetis: deux ... (eds), Démembrements d'Etats et délimitations territoriales: L'uti
possidetis en question(s), Bruylant, 1999, n 23, p.432

%% Anna Peters, Self-determination and Secession in International law, Christian Walter; Antje von Ungern-Sternberg; Kavus Abushov, Oxford
University Press, 2014, p.104.
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possidetis en question(s), op.cit., n.23 p. 408

%5 See G. Arangio-Ruiz, La persona internazionale dello Stato, Emerito di Diritto internazionale Universita' “La Sapienza”, Utet Giuridica, Roma,
2014, pp. 29-30.
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Colonization had, by the 1950s, come to be seen as wrongful act, there was an international legal
obligation to decolonize.?*® Jérg Fish underlined that decolonization started from the perception
of the illegitimacy, illegal character of colonial rule. In contrast, a comparable illegal character
cannot be attributed to the Soviet Union. Nobody ever maintained that the Soviet Union were
contrary to international law. Therefore the USSR secession (as well as Yugoslavian dissolution)
and decolonization occurred within a totally different legal framework.”*’

Other factor that distinguishes decolonization from non-colonial secession and so prevents
the transfer customary uti possidetis to the non-colonial context is the implication of the events for
territorial integrity. In decolonisation, peoples were fighting against distant powers, and the new
States were formed over land outside the territory of the colonial power. For instance, the
independence of Mali from France did not involve the neighbouring State or the people of Burkina
Faso. In contrast, in a secession situation, the breaking away of territories from the USSR led to a
significant shrinking of Russia and from SFRY led to full dismemberment. Other criteria, in
colonial situation the principle secured the equal treatment of all geographical entities.

Last but not least, uti possidetis could not work as a general rule for all cases of secession
outside the decolonization context. It does not provide any solution to secessions involving unitary
States, which do not possess any internal administrative dividing lines. This would actually
penalize secession attempts of minorities, thus leading strongly centralized States to undesirable
political strategy for accommodating minority issues .2*®

All these arguments against applicability of uti possidetis must be taken seriously.
6. Is it possible to affirm that the principle of uti possidetis is a general customary rule?

Under opinion of some observers pointing to general application of uti possidetis, the
practice of the Soviet Union was a result a firm belief that such outcome was dictated by
customary law. 258
By contrast, other scholars refuse to see uti possidetis as taking part of general customary

law. In particular, they emphasize that the ICJ in its decision?®

recognised this principle as a
customary rule exclusively in the colonial context. In fact, the Court have not made any reference
to the application of this principle outside decolonization. There is only non-binding the Badinter
Commission’s (interpreting ICJ Judgement®®! in favour of the uti possidetis as a general principle),

which supported its extension. However, this non-binding decision cannot generate international

%6 Anna Peters, Self-determination and Secession in International law, op.cit., p.104.

%7 ] Fisch, Das Selbstbestimmungsrecht der Vélker:die Domestizierung einer illusion, Beck 2010, p. 284.

%8 5 N.Lalonde, Determining Boundaries in a Conflicted World: The Role of Uti Possidetis, n. 9 Queen's University, Brill, 2008, p. 237
% Determining Boundaries in a Conflicted World: The Role of "Uti Possidetis" by Suzanne N. Lalonde Review by: Marcelo G. Kohen
%0Frontier Dispute, Case of Burkina Faso v Mali, 1986, para 20.

%1 Ihidem.
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custom rule. As is known that in order to ascertain that new customary rule of international law to
be formed it is necessary the existence of two constitutive elements diuturnitas (usus) — namely
consistent and uniform practice by the part of the generality of States. This element is objective.
Second, opinio juris, that is a belief that such practice is (required, prohibited or allowed,
depending on the nature of the rule) accepted as a law (opinio juris sive necessitates). This is
psychologic or subjective element customary law.?®

Nowadays the opinion juris in favour of uti possidetis as a general custom rule of international
law does not result to be diffused. In particular, in the occasion of declaration of Kosovo’s
independence the Court does not mention uti possidetis, but pronounced itself only on the
corollary principle of territorial integrity.?®® Moreover, the written statements filed by 37 State, are
relevant indicators of the prevailing opinion juris on this matter. Eight only of these 37 States

255 Ireland?®®, Romania?®’, Serbia®® e

mentioned uti possidetis.?®* Only 5 (Republic of Cyprus
Netherlands®®) implicitly and explicitly considered uti possidetis applicable to the Kosovo case.
Of those five, only two States, namely, Serbia and Cypress, espoused explicitly the legal position
that the secession of Kosovo, inter alia, violated the principle of uti possidetis.’”® Leaving out
Serbia, which obviously was self-interested party, only single Cyprus?’* out of the entire
community found the separation of Kosovo from Serbia to be in violation of uti possidetis.
Therefore, it does not seem that application of uti possidetis rule outside the colonial context

can be considered as corresponding to a consolidated State practice accepted as a law.

7. The interpretation of the CIS treaties as involving application of uti possidetis:
critiques

According to other observers though uti-possidetis cannot be transferred automatically to

the USSR secession, a consensual ground for the application of the same principle could be found

in the CIS agreement. 2’

%2 gee, Article 38 (b) of the Statute of the International Court of Justice; A/CN.4/672 GA, Second report on identification of customary
international law by Michael Wood, Special Rapporteur, 2014 http://legal.un.org/ilc/documentation/english/a_cn4_672.pdf
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403
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7 \Written Statement of the Republic of Cyprus of 3 April 2009, http://www.icj-cij.org/docket/files/141/15616.pdf, paras 85-86, 118, 156.

22 For instance, G. NESI, L'uti possidetis iuris nel diritto internazionale, Padova, CEDAM, 1996; Malcolm N Shaw, The heritage of States : the
principle of "uti possidetis juris". Article. English. 1997. Publication: British year book of international law. Vol. 67 1996 : 75-154;F. Mirzaev Uti
possidetis v self-determination: the lessons of the post-Soviet practice https://Ira.le.ac.uk/bitstream/2381/29331/1/2014mirzayevfphd.pdf; O Corten,
‘Droit dei peoples a disposer d’eux-mEmes et uti possidetis: deux faces d'une mEme médaille?” in O Corten et. al. (eds), Démembrements d’Etats
et délimitations territoriales: L uti possidetis en question(s), Bruylan 1999, pp. 403, 432
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For instance, Santiago Torres Bernardez stated thatin the context of secession uti possidetis
could only be applied through a ‘contracting-in’ consent of the parties concerned... Uti possidetis
juris qua norm of international law is not directly applicable to territorial problems arising in
relations between new States which were formerly constituent territorial units of a given sovereign
State.?”

Alain Pellet argued that nothing in the reasoning of the Court’s reference to the generality
of the principle of uti possidetis juris in the Frontier Dispute?’* suggests that the ufi possidetis
principle would apply in situations other than those dealing with decolonization.?” J. Vidmar also
observed that uti possidetis is a firmly established principle of international law in the process of
decolonization underlining its strong indication of the ‘colonial scope’ in the Frontier Dispute.?’®
In absence of the sufficient legal tools for the boundary determining in international law, however,
the commentators admitted the applicability of uti possidetis beyond the colonial context but only
on the consensual basis that is by virtue of the Agreement. For instance Mirzaev argues:

However, even if a general and automatic application of uti possidetis to cases of non-
colonial is rejected, uti possidetis can always be applied, also in the context of secession, by virtue
of an agreement which refers to it. >’

In confirmation of this, the scholars, making reference to the opinion of the Arbitration
Commission headed by Badinter, opined 2™8 that although its statement on the generality of the uti
possidetis principle, the Commission advised to apply the uti possidetis exclusively to the former

279

first-level subunits of Yugoslavia. “"” Under their opinion, legal basis of such upgrade of

administrative boundaries to international frontiers was the territorial arrangement of the interested
par‘[ies.280

In particular, they interpreted the political declarations of the former first-level sub-units of
Yugoslavia and the CIS treaties as a territorial arrangement for applying of uti possidetis in the

non-colonial context. In fact, by analogy with the Yugoslavian secession, the scholars suggest the

2% santiago Torres Bernardez, the Uti Possidetis Juris Principle in historical perspective., Duncker & Humblot, 1994, p. 15.

24 <[Uti possidetis] a general principle, which logically connected with the phenomenon of obtaining independence, wherever it occurs', Frontier
Dispute, Case of Burkina Faso and Mali (1986)

275 pellet Alain, The Opinions of the Badinter Arbitration Committee: A Second Breath for the Self-Determination of Peoples, 3EJIL, 182(1992), p.
180

218 3. Vidmar, Democratic Statehood in International Law The Emergence of New States in Post-Cold War Practice, Studies in International law,
Hart Publishing; UK ed. edition, 2013, p.68.

ar - F, Mirzaev, Uti possidetis v self-determination: the lessons of the post-Soviet practice
https://Ira.le.ac.uk/bitstream/2381/29331/1/2014mirzayevfphd.pdf;

78 For instance, see Hasani, Uti Possidetis Juris: From Rome to Kosovo; Malcolm N Shaw, The heritage of States : the principle of "uti possidetis
juris"; Independent International Fact-Finding Mission on the Conflict in Georgia
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/30_09_09_iiffmgc_report.pdf; J. Vidmar, Democratic Statehood in International Law The Emergence of
New States in Post-Cold War Practice, Studies in International law, Hart Publishing; UK ed. edition, 2013, p.68 and so on.

719 Cf. Opinion No. 2 (20 November 1991), in which the Badinter Commission advocated the internal right to self-determination of the Serbian
population in Croatia and Bosnia-Hercegovina, but did not admit a right to secession: “... it is well established that, whatever the circumstances, the
right to self-determination must not involve changes to existing frontiers at the time of independence (uti possidetis juris) except where the States
concerned agree otherwise.” (reprinted in EJIL 3 (1992), at 182 et seq.)

20 Corten Olivier, Barbara Delcourt, Pierre Klein et Nicolas Levrat, Démembrements d'Etats et délimitations territoriales : l'uti possidetis en
question(s), Bruylant 1999, p. 430.
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selective application of uti possidetis to the USSR basing on the CIS treaties.

Actually, the relevant documents on the formation of the CIS do not endorse the
application of uti possidetis, but rather aim at proclaiming the intangibility of borders and
territorial integrity of the parties. Some jurists, however, interpreted the CIS treaties as involving
implicit adherence to the principle of ufi possidetis juris.?®*

For instance, Farhad Mirzayev highlights that the main intention of the CIS members was
to approve and strengthen the principle of uti possidetis, but only with reference to the boundaries
of the first level units.?®?

Under the view of Malcolm Shaw:

it is clear that the intention was to assert a uti possidetis doctrine, not least since this
would provide international and regional (as well as crucial national) legitimation for the new
borders. In addition, and once established, the classical rules of international law would sustain
those borders as existing, unless the relevant parties agreed to a change”. 283

The same view has been endorsed by Enver Hasani, who affirms that these ‘CIS
instruments do not specially differentiate between uti possidetis as turning internal boundaries
into international boundaries and territorial integrity as the principle of international law
protecting recognized international boundaries’.?*

Such analysis, is based on the presumption that CIS members - which in pre-independence
time were the former Soviet republics (first-level Soviet sub-units) - would intend to maintain
Soviet administrative delimitation of the former first-level units until 1990-1991. This
presumption could explain the commitment by the CIS members to ‘respect each other’s
territorial integrity and inviolability of existing borders,” without indicating what they intended
under ‘existing © boundaries. Thus, the agreements were interpreted as necessarily involving the
implicit intention of the contracting parties to maintain pre-existing boundaries, namely those of
the first-level Soviet entities. In other words, the explicit mention of territorial integrity and
inviolability of frontiers in the documents relating to the CIS has been interpreted by them as

amounting to an indirect endorsement of uti possidetis.

21 Indeed, logical links between those principles would warrant such inference. It is true that once uti possidetis has been applied, one consequence
is the intangibility of the boundary. However, while uti possidetis refers to the creation of boundaries, intangibility/inviolability refers to their
preservation. In that sense, application of the principles of territorial integrity, intangibility, and non-intervention necessary comes after uti-
possidetis. Therefore, just endorsing the inviolability of boundaries in international legal texts does not in itself manifest the legal opinion that these
borders must be defined on the basis of uti possidetis, intangibility is no veiled substitute for uti possidetis. Indeed, the application of territorial
integrity is not conditioned upon having used uti possidetis. This application presupposes determination of a boundary, but this can take place
through various principles or procedures; either uti possidetis or, a territorial referendum. Thus, it is not clear how the equation of the presumptive
uti possidetis principle with the inviolability the preexisting frontiers present uti possidetis. G., NESI L'uti possidetis iuris nel diritto internazionale,
Padova, CEDAM, 1996.

%2 F. Mirzaev Uti possidetis v self-determination: the lessons of the post-Soviet practice,
https://lra.le.ac.uk/bitstream/2381/29331/1/2014mirzayevfphd.pdf

%3 Malcolm N Shaw, The heritage of States : the principle of "uti possidetis juris", Article. English. 1997. Publication: British year book of
international law. VVol. 67 1996 : 75-154.

%4 E_Hasani, Uti Possidetis Juris: From Rome to Kosovo, Fletcher Forum of World Affairs, 27 (2003), 85 (92)
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In fact, an agreement providing for application of the uti possidetis can be explicit or
implicit. An implicit agreement could lie in the simple act of applying the principle.?®®

Shaw recalls the European Community guidelines on Recognition, 28 which set the
requirements for recognition of new States emerged from the former Yugoslavia and USSR
(excluding the former Baltic Republics®’ and Russia®®). In particular, the professor affirms that
the European Community intended to apply the uti possidetis principle exclusively to the former
Soviet republics through calling for ‘respect for the inviolability of all frontiers, which can only be
changed by peaceful means and by common’.?® In his opinion ‘[such approach of the European
Community] “provides important evidential support for international acceptance of the uti
possidetis principle in this particular context’ 2%

Moreover, the matter regarding the selective applicability of uti possidetis in the context of
the Soviet Union was also faced, in the Report of the EU Fact-Finding Mission (written by Swiss
diplomat Heidi Tagliavini, with the help of 30 European military, legal and history experts), which
investigated the armed conflict in Georgia in 2008.%°" In particular, the Report of the Fact-Finding
Mission seems to support only the upgrading of the former first-level Soviet entities’ boundary to
international®*:

only former constituent republics [first-level sub-units] such as Georgia but not territorial
sub-units [of second, third and four-levels] such as South Ossetia or Abkhazia are granted
independence in case of dismemberment™® of a larger entity such as the former Soviet Union. 294

Heidi Tagliavini assumes: [uti possidetis] was confirmed by the founding documents of

%5 O Corten, Droit dei peoples a disposer d’eux-mEmes et uti possidetis: deux faces d’une mEme médaille?” in O Corten et. al. (eds),
Démembrements d’Etats et délimitations territoriales: L uti possidetis en question(s), Bruylan 1999, pp. 403, 432

%6 The Declaration on the Guidelines on the Recognition of the New States in Eastern Europe and in the Soviet Union were designed by the
European Community (now, the European Union) on 16 December 1991. The Declaration begins by referring to the Helsinki Final Act and the
Charter of Paris, “in particular the principle of self-determination’. It then affirms the readiness of the EC countries to recognize new states “subject
to the normal standards of international practice and the political realities in each case.' The Guidelines describe the candidates for recognition as
those new states which “have constituted themselves on a democratic basis, have accepted the appropriate international obligations and have
committed themselves in good faith to a peaceful process and to negotiations'. The Guidelines warn also that the EC countries “will not recognize
entities which are the result of aggression' and, that “they would take account of the effects of recognition on neighboring states." Although the
Guidelines claiming to retain the “normal standards of international practice' added a new regime for recognition of states in "Eastern Europe and
the Soviet Union' and supplanted the previous practice which was largely based on meeting the traditional criteria for statehood. Thus this
document was to influence international reactions on the issue of recognition of the new emerging states of Eastern Europe and, arguably, transform
recognition law. This method of requiring for recognition is virtually unprecedented in recognition practice. Declaration on the Guidelines on the
Recognition of the New States in Eastern Europe and in the Soviet Union (Annex1), 16 December 1991, International legal materials 31 (1992):
1486-87

%7 The EC countries recognized the three Baltic states as states before the disintegration of the USSR. The Guidelines on Recognition had not
extended recognition to any new States in Eastern Europe. The former Union Baltic Republics were recognized as states before the disintegration of
the USSR.

Z8The continuity of Russia to the USSR was accepted by the international community, therefore the Guidelines on Recognition had not extended to
the Russian Federation.

#Declaration on the Guidelines on the Recognition of the New States in Eastern Europe and in the Soviet Union, (Annex1), 16 December 1991,
International legal materials 31 (1992): 1486-87.

20 Malcolm N Shaw, The heritage of States : the principle of "uti possidetis juris". Article. English. 1997. Publication: British year book of
international law. Vol. 67 1996 : 75-154.

1 Independent International Fact-Finding Mission on the Conflict in Georgia at.
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/30_09_09_iiffmgc_report.pdf

22 E Hasani, Uti Possidetis Juris: From Rome to Kosovo, Fletcher Forum of World Affairs, 27 (2003), 85 (92)

3 Here the Commission headed by Tagliavini used the term ‘dismemberment’ in the way non appropriated. According to the overwhelmingly
accepted the continuity between the USSR and Russia Russian it deal with secession and not with dismemberment.

24 The Report of the Fact-Finding Mission, 154, http://rt.com/files/politics/georgia-started-ossetian-war/iiffmcg-volume-ii.pdf;
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the CIS'**® Hence, similar to M. Show and other scholars, H. Tagliavini interpreted the CIS tools
as an implicit acceptance of uti possidetis by the CIS Members, meant at transforming the former
first-level units’ boundaries into international frontiers.

However, such interpretation of the CIS treaties arises serious objections. These arguments
ignore the fact that no single reference to this principle appears in the Minsk Agreement, in the
Alma Ata Declaration, in the Alma Ata Protocol, in the Charter of the CIS or in any other relevant
document. It is difficult to imagine that a reference to it was omitted accidentally. How can these
clear and unambiguous references to such fundamental legal principles as territorial integrity and
the inviolability of frontiers, made in the CIS treaties, be treated as the application of the uti
possidetis principle?”%®

The principle of uti possidetis is not equal to the principle of territorial integrity. The first
principle envisages transformation of former internal administrative borders into international
boundaries, while the second provides for the protection/preservation of the territorial integrity:
therefore, the second principle applies once territorial borders are set, but does not provide for
any criteria concerning the way in which they should be set.

The opposite opinion disregards fundamental rules on treaty interpretation as codified in
the 1969 Vienna Convention on the Law of Treaties. In particular, art. 31 of Section 3 [General
rule of interpretation that take part of the customary law] provides:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.

The purpose of the CIS agreements was the foundation of the Commonwealth of
Independent States and was not defining of the State-members’ boundaries. This perfectly
explains why the boundaries were not determined by the CIS documents.

In addition, the CIS contracting parties explicitly made reference to the fundamental
principles of international law, one of them was the principle of self-determination. As is well
known, this principle is acknowledged as jus cogens . Therefore, it prevails over the principle of
uti possidetis, that can be considered — at the most - only as a customary norm.

It can be concluded that there are no reasonable grounds for an interpretation of the CIS

treaties as involving an application or even as an endorsement of uti possidetis.

2951 hi .
Ibidem;
263 alonde, Determining Boundaries in a Conflicted World: The Role of Uti Possidetis, McGill-Queen's University Press, 2002, p. 156.
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8. Uti possidetis and self-determination

Some scholars even affirmed that the selective application of uti possidetis was in line with
self-determination. J. Vidmar, for instance, pointed out:
the former Soviet republics did not agree to “upgrade” all internal boundaries to the status of
international borders but only those delimiting the republics (i.e. constitutionally-recognized self-
determination units).
...[1]n non-colonial situations a plausible claim to independence can only be made by a territorial
unit whose population qualifies as a people for the purpose of the right of self-determination.
Consequently, only internal boundaries of such units are capable of becoming international
borders. The case of the dissolution of the Soviet Union also affirms that where the exact
boundaries of historically-realized self-determination units have been subject to change, the latest
internal boundary will be considered very important when new international borders are
confined.?*’

The same opinion was shared by F. Mirzaev:
[U]pon the exercising by the former USSR republics the right to self-determination, the principle
of uti possidetis was applied in order to define the territorial frameworks of these newly
independent states. It may be argued that it was a point when the two principles were in co-
operation.”®

However, it is difficult to agree with these opinions. As is known due to arbitrary territorial
rearrangements of V. Lenin, I. Stalin and N. Khrushchev, many boundaries of the Soviet units
were determined against the will of peoples without taking into consideration their historical,
cultural and social peculiarities. In particular, the administrative boundaries of many Soviet Union
Republics (the first level sub-units) and other sub-units were changed in line with the “nationality
question” policy, which aimed to prevent ethno-national antagonism. Under this policy was
deemed:

"A nation is a historically constituted, stable community of people, formed on the basis of a
common language, territory, economic life, and psychological make-up manifested in a common

culture." 2%

%7 ). Vidmar, Confining New International Borders in the Practice of Post-1990 State Creations, pp.339-342,

http://www.zaoerv.de/70_2010/70 2010 2 a 319 356.pdf;

28Mirzaev, op.cit., https:/Ira.le.ac.uk/bitstream/2381/29331/1/2014mirzayevfphd.pdf

29 A A. YepnoGaes, Cmanun Hocugp Buccapuonosuy | Homumuueckue desmenu Poccuu 1917 ., Buorpaduueckuii ciosaps, M.: Bombas
Poccuiickas saimknoneaust, 1993. — 432 c¢. A.A. Chernobaev, Stalin losif Vissarionovich/Politicheskie dejateli Rossii 1917 g. Biographicheskij
slovar’, M. Bol’shaja Rossijskaja enziklopedia, 1993, p. 432
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Hence the Soviet government encouraged the cultural-social and ethno-national
amalgamation between various ethnic groups and promoted multi-ethnic values in order to ensure
a solid unitary union between Soviet sub-units and eradicate ethno-national antagonism.

One of the consequences of the Bolsheviks' national policy was partition of a large ethnic
group into a small one, thus creating ‘virtual nationalities’. An example of this is found in the case
of the Russian ethnicity: a big Russian ethnic group was divided into Russian, Belorussian, and
Ukrainian, Ossetia into South and Nord.*®

In line with this national policy, the former part of Armenia Nagorno-Karabakh, bringing
an overwhelming majority of Armenians, was incorporated into Azerbaijan. As stated by Kriiger
with regard to Nagorno-Karabakh:

the affiliation of a number of the former second and third level subunits to the first level
one was conditioned exclusively by the formation and existence of the Soviet Union.***

In practice, this trend concerned not only Nagorno-Karabakh, but also many other former
entities of the Soviet Union. For instance, Transdniestria,®** Abkhazia, South Ossetia,**® Crimea,
were embodied in the first level unit, exclusively in connection with the formation and existence
of the Soviet Union.

In addition, the arbitrarily revision of some administrative boundaries of the Soviet Union
was in contrast with URSS legislation. Examples of this are again Abkhazia (as can been seen in
the previous charters a short-lived as a Socialist Soviet Republic from 1921 to 1931, thereafter
downgraded to an Autonomous Republic within the Soviet Union Republic of Georgia®***) and
Crimea (transferred from the Russian Union Republic to the Ukrainian Union Republic in
1954%%),

As a result, under the Soviet period various peoples — even hostile between each other -
had to coexist within the same administrative unit, (e.g. Abkhazia and the South Ossetia that were
included against the will of the peoples into Georgia, and Trasdniestria into Moldavia, as well the
Armenian of Nagorno-Karabakh).

Hence determining the administrative boundaries between the USSR subordinated entities
in accordance with “the national question” and other authoritarian politics does not reflect
historical, national realities, and can be regarded as unjust and against the self-determination

principle. For this reason, such boundary delimitation caused the eruption of armed conflict within

30 Roman Szporluk, Communism And Nationalism. Karl Marx Versus Friedrich List, Harvard Ukrainian Research Institute, 1992, Vol. 16, No. 3/4
(December 1992), pp. 451-453

®lHeiko Kriiger, The Nagorno-Karabakh conflict, Original German edition published by Springer Berlin Heidelberg 2009 2010, XIl, 155 p.
%2Transdniestria was included in Moldavian Union Republic

%3 Abkhazia, South Ossetia were incorporated into Georgian Union Republic

%04 See, this matter forward in Part Two Analysis of the Abkhazian case, Charter 11T Legal Status of Georgia and Abkhazia under the Soviet Union
Legislation.

%5 https://russian.rt.com/science/article/386354-25-let-akt-gosudarstvennaya-samostoyatelnost-krym
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new States emerged from the Soviet Union, which was accompanied with widespread illegalities
and egregious human rights violations.

9. The value of recognition
As a further argument, scholars supporting elective application of uti-possidetis in the
context of the USSR secession underline the importance of the recognition by the international
community of the new Sates established within the former first-level sub-units of the Soviet
Union’s internal lines, now considered as international boundaries.
However, despite its political relevance, de iure recognition, has no constitutive value and
does not affect existence or non-existence of a new State. The State is a de facto entity and its
existence does not come as a consequence of political or legal acts. The unique operative criterion

is effectiveness.>%

Therefore, notwithstanding Georgia’s recognition with boundaries including
Abkhazia, all that matters is effective control of Abkhazia over its territory. Recognition cannot
constitute the territorial title over Abkhazia. Abkhazia is independent and effective entity: and its

effectiveness is not questionable.®"’

10. Concluding remarks

Under my opinion the uti possidetis was not applicable the Soviet Union secession for
following reasons: a) This principle does not form part of general customary law; b) in any case,
the USSR secession’s context differs from cases where uti possidetis traditionally has been
recalled.

However, even if we admit its application to the USSR secession, the principle cannot
operate at the level of the Soviet Union republic. It should have regard to not only to the Soviet
Constitution but also to other Soviet legal and administrative acts clarifying the issue of the
boundary delimitation between the former sub-units of the Soviet Union. Constitutional norms,
were left ambiguous on the matter (just because they did not have the purpose of ruling such

issue).

%6 See G. Arangio-Ruiz, La persona internazionale dello Stato, Emerito di Diritto internazionale Universita' “La Sapienza”, Utet Giuridica, Roma,
2014, pp. 29-30.

%7 This issue will examine in details in the Part Three An Assessment of the present legal status of Abkhazia, Chapter 11 The right to secession,
pp.163-218
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PART TWO
ANALYSIS OF THE ABKHAZIAN CASE

CHAPTER1
HISTORICAL DEVELOPMENTS EARLIER TIMES

1. The Kartli-Kakheti Kingdoms

The conflict between Georgia and Abkhazia has a particularly long and complicated
history going back to the post- Russian Empire dissolution and Soviet period, which culminated in
armed conflict after the collapse of the Union Soviet. According the Georgian view the military
actions were undertaken in 1992-1993 in order to suppress separatist movements ‘orchestrated by
the ‘long arm’ of Moscow’ and establish control over Abkhazia as the latter would be an integral
part of its territory. While the Abkhazian unanimously view the same tragic events as a
culmination of the national liberation struggle of the Abkhazian people and the realization of their
legitimate right to self-determination. One of the aspects of the conflict is the ongoing rivalry
between Georgians and Abkhazians that stemmed from the claims about priority of settlement in
the region and the Georgian ambitions for predominance there. Each party has its own
interpretation of past events which, far from converging, are in fact completely at odds with each
other. In fact, both Georgian and Abkhazian scholars claim that their respective nations, or at least
proto-nations, emerged in antiquity and gained mention in the chronicles of Greek travellers, and
each denies the status of the other.

Their rivalry explains their totally different and often mutually exclusive interpretations of
the history of that region from the Classical period and Middle Ages, different expectations,
conflicting vectors of political development, barely compatible nation-building projects led to
increasingly mental incompatibility. Moreover, it clarifies the Georgian ambitions and its
territorial claims to Abkhazia, which resulted in the occupation of Abkhazia from 1918 to 1921
by part of Georgia with direct support of the external forces; the Georgian discriminatory,
oppressive policy of 1937-53 against the Abkhazians and the escalation of the Georgian-
Abkhazian conflict in the post-Soviet period. Thus, it led to their alienation and the impossibility
of the coexistence of these nationalities within new post-Soviet realities, that is, within the
framework of the new-born Georgian State.

Among other factors of the Georgian-Abkhazian conflicts, the Russian policy towards

these nationalities can be mentioned. In fact, the Russian Empire and especially the Soviet Union
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advantaged the Georgian peoples at the expense of the Abkhazians. Thus the Russian Tsar saw
the Georgians as loyal nationalities, while it viewed the Abkhazians as potential allies of Ottoman
Turkey. For this reason the imperial government encouraged the resettlement of the Georgians
into Abkhazian lands, while a great number of the Abkhazians immigrated to Turkey after the
Russian-Turkish and Caucasian wars. In fact in 1886 ethnic Abkhazians made up 85.7% of
population of Abkhazia, while in 1897 their percentage had dropped to just 55.3%. At the same
time the 6.0% of the Georgians (in 1886) rose to 24.4% (in 1897) in the Abkhazian lands. The
Soviet Government, namely Stalin, assured the privileged status of Georgia within the Soviet
Union at expense of other ethnic groups, especially the ethnic Abkhazians. This explains how
came about that the Abkhazian republic (the first level sub-unit) was included in another first level
one, the Georgian republic, in 1931 and permitted the Georgian authorities to undertake the
discriminatory, unconstitutional policy against the Abkhazians. The changes in the Transcaucasian
demographic situation and policy of the Soviet government, which advantaged the Georgian
nationalities at expense of the Abkhazians ones, led to Georgian political importance and its
playing an increasingly significant role in Transcaucasia, and its imperialist ambitions. As a result,
after the dissolution of the Union Soviet the new-born state of Georgia demanded the boundaries
be fixed by Stalin, at the same time rejecting the national identity of the Abkhazians. A greater
part of the arguments of the parties is based on arcane arguments and slippery archeological
evidence, with which they claimed their priority of settlement in Transcaucasia and partially
justified actual territorial demands to the Abkhazian territory. According to international law these
argumentations are not relevant for the title to the Abkhazian territory and are therefore outside
my field of research. For this reason | will deal only with the legal grounds of the Georgian-
Abkhazian conflict.

The Abkhazian status is at the core of the Georgian-Abkhazian conflict. Georgia advances
territorial claims on the Abkhazian territories affirming that Abkhazia is its integral part. On the
other hand, the Abkhazian Republic states to be an independent and sovereign entity, which
exercised sovereign rights on the mentioned territory. Both parties are referring to titles back in
different historic periods, even back to the Russian Empire (XV11I) (tempus regit actum).

Hereafter the sources on which each party based its own reasons.**

In order to justify its territorial claims to the Abkhazian territory Georgia refers to the

following legislative acts and agreements:

%08 A. Cazonos, M.3omenKko, F0. Tomamresck, I100 cmszom Poccuu: c6oprux apxugnbix 0okymenmos, M., Pycckas knura, 1992; 51.3. [unuasse,
Mamepuaner k ucmopuu pyccrko-epysunckux ezaumoommowenuti 1782-1791 ee..; Tamaz [uacamunze, Cmamyc Aemonomnvix Pecuonos Abxazuu u
FO020-Ocemuu 6 cocmase I pysuu (1917-1988), Lieutp no Hccnenoanuio Pernonammsma, Tommicu, 2004; 51.3. Hunnanze, Mamepuanst k ucmopuu
pyccko-epysunckux gzaumoomnowenuti 1782-1791 ee..; B.E. Carapus, T.A. Auyr6a, B.M Ilauymus, Coopnux mamepuanos. Abxasus: JJoxymenmuol
ceudemenvcmeyiom, 1937-1953 ce., Cyxym: Anamapa, 1991; A. I'. Apemes, B.A.3axapos, E. I'. CemepukoBa, B.B. [leroes, Kagkasckuii coopnux;
MI'UMO (Y), Lentp Kaska3sckux uccnen. T. 6 (38). M., 2010.
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The 1783 Treaty of Georgevsk
The 1918 Declaration of Independence of the Georgian Democratic Republic

The 1920 Moscow treaty (signed between the Georgian Democratic Republic and the
Russian Socialist Federal Soviet Republic);

La Costituzione della Repubblica Democratica Georgiana del 1921,
The USSR Constitution of 1936 and 1977,
The 9 Aprile1991 Act on the Restore of independence,

The 1995Constitution of the Georgian Democratic Republic.

Abkhazia instead, in order to prove its own sovereign rights on the mentioned territory is

based on the following laws and agreements:

The 1810 ‘Gramota’ on the Protectorate of the Russian Empire,

The Treaty of 9 February 1918 concluded between the Abkhazian National Council and

the Georgian National Council,

The Treaty of 11 June 1918 concluded between the Georgian Democratic Republic and the

Abkhazian National Council,

The Treaty on military, financial-economic and political collaboration, signed on the 15
Dicember1921 between the Abkhazian Socialist Republic and Georgian Socialist

Republic,
The All-Union Treaty of 30 December 1922,

The USSR Constitution of 1977,
The USSR Law “On the delineation of powers between the USSR and the subjects of the
federation of 26 Aprile 1990,

The Law on the Procedure for Resolving Questions Connected with a Union Republic's
Secession from the USSR of 3 April 1990,

The Constitution of the Abkhazian Soviet Republic of 1925,
The Constitution of the Abkhazian Democratic Republic of 1994

The Declaration on measures for a political settlement of the Georgian and Abkhazian
conflict of 4 April 1994



77

= Legal opinion on the validity and interpretation of the 1994 Agreement la valutazione e
interpretazione giuridica di questo accordo proposta dagli esperti del diritto internazionale.

Since both Georgia and Abkhazia are basing their different legal arguments on documents
issued by the Tsar regime, it is necessary to examine these sources.

The Russian Empire not only contributed to the formation of the Georgian State, but also
created the denomination "Georgia". In 1771, the term "Georgia™ was first mentioned in a Russian
Empire's document named "Plan of operations of the troops of Major-General Sukhotin in Asia in
the campaign of 1771", which concerns the Kartli-Kakheti Kingdoms.*®® Here it is necessary to
precise that Georgia is considered as the successor of the Kartly-Kakheti Kindoms. From the
document is understandable that the territories of these Kingdoms were located in the central
Transcaucasia and that their extension was not going beyond 280 Versta®'® from east to west and
300 Versta from north to south. Moreover, as follows from this map, neither Imeretia, Guria,
Mingrelia, nor especially Abkhazia had anything in common with Kartli-Kakheti Kingdoms
[Georgia]. Before accepting the Russian protectorate the Kartli-Kakheti Kingdoms had been under
the Persian domain for several centuries.*** Consequently Russia eventually transformed them in a

new territorial entity giving them the official name of Georgia.

2. The Georgevsk Agreement of 1783 on the Protectorate

As historic study reveals that in the years 1783-1784 under Kartli-Kakheti Kingdoms was
meant not one unitary country, but several Kingdoms that named differently. This plurality of
Kingdoms were disunited and often in war between them. To prevent any foreign threats, in 1783
all the Kings of the disunited kingdoms represented by King Irakli appealed to the Russian Empire
for a protectorate.*? Outcome of the request of Russian protectorate was signing the Georgievsk
treaty of on 24July 1783'® between Irakli and the Russian Empress, Great Katerina Il, which
contained the formal request of Russian protectorate. *** According to this document, the
Kingdoms of Kartli-Kakheti recognized the supremacy of the Russian Empire, while the Great
Ekaterina pledged to safeguard protection of the Kingdoms against the Persian King and Osman

aggression and any other aggression in case of war.

%9 A. Cazonos, M. 3omenko,l0. Tomaresck, [Tiana onepayuu xopnyca zenepan-maiiopa Cyxomuna ¢ Asuu 6 komnanuu 1771 200y in Tlop
ctaroM Poccun: cOOpHHMK apXHBHBIX TOKYMEHTOB, , M., Pycckas kuura, 1992, pp. 238-239; 1llam6a T.M., Henpommn A.1O., A6xasus. IIpaBoBsle
OCHOBBI TOCY/IApCTBEHHOCTH U cyBepeHuteTa, M.: U3n-Bo PI'TDY, 2004, I'pamots! u npyrue ucropudeckue nokymentsl XVIII B., oTHOCsAmuecs k
I'py3zun, CII6., 1891. T. 1. (c 1768 o 1774 r.). C kaproto 3akaBkasest 1771 r., pp.64-65

*0 A Russian measure of length, about 1.1 km (0.66 mile).

113 1I. ABanos. Ilpucoedunenue Ipysuu k Poccuu, M.: Beue, 2011, p.79; pp.26-47, 70-75.

*2 M.H. 3yeB, Mcmopusi Poccuu ¢ Opesueiiwux epemen 0o xomya XX eexa:Yueb. nocobue,M., [Hpoga, 2001,p. 110-115; Tonosun A.
Hctopuueckoe 0603penue I'pysun. Tudamc, 1864, pp. 97-99.

3 A. CazomoB, M. 3omenko, FO. Tomamresck, [Tod cmszom Poccuu: c6opuux apxusnvix doxymenmos, [Georgievskij traktat (1 article)], M.,
Pycckas kuura, 1992, p. 240.

*4 |bid, p.240; A. A. Larapenu, I pamomet u Opyzue ucmopuueckue doxymenmut XN 6., omnocsupuecs k Tpysuu, T. 1. (¢ 1768 no 1774 2.),CII6.,
1891, C kaptoro 3akaBka3bs 1771 r., Pumon Kmaccuk, M. pp.120-126
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In particular, under terms of the Articles One:

Hapb KapmafzuHCKuﬁ U KAXEeMUHCKUL UMeHeM ceoum, HACNIeOHUKO08 U npeemHruKoe ceoux
mopacecnmeeHHo Hascez0a ompuyaemcs ... om BCAKOU 3A8UCUMOCMU OM Hepcuu UIU UHOU
0epocasvl U cum 00vsgisienm neped IUYOM 6Ce20 C8emd, YMo OH He NpusHaem Hao coOou u
NpeemHUKamu UHoco CCZMO@@pOfCClGu}Z, Kpome eepxoeuoﬁ elacmu u noKkposumeilbcmea e.u.6. u ee
BbICOKUX HACTEOHUKO8 U npeemMHuKoe npecnioJa 6cepoccuﬁ01<oeo umnepanmopckoczo, 0681/1461}2 momy
npecmoJly 6epHoCnb U cOmoeHOCNHb nocobcmeosams noJib3e eocydapcmea 60 6CAKOM ciyuae, 20e
om nez2o mo mpebosano 6ydem.**

[Tsar Irakli of Kartli and Kakhetia, in his name and in that of his heirs and successors,
solemnly rejected... dependence on Persia or any other power; and [declared] before the face of all
the world that he and his successors recognized over themselves no other Authority except the
supreme power and protection of ‘the All-Russian Throne of Her Imperial Majesty and of Her
August Heirs and Successors, promising to said Throne fidelity and readiness to render aid on
behalf of the State on any occasion when such aid be required from him].

Art. Two provides:

Ekaterina 1l O0aem wumnepamopckoe ceoe pyuamenbcmeo na coxpawenue yerocmu
nacmoawux  enradenuu  [Kapmau-Kaxemu], npednonacas  pacmpocmpanumes — maxogoe
pyuameilbCcmeo U HaA nmaxKue GﬂGOeHu}l, Kou 6 medyeHue e6pemMenHu no obcmoamenvecmeam
npuobpemensvl U NPOYHbIM 00PAZOM 3a HUM YMBEPHCOEHbL 6y()ym.316
[gives an Imperial guarantee of the territorial integrity of the present realm of [Kartli-Kakheti],
proposing to extend such guarantee also to such territories which in the course of time and by
circumstances would come to be acquired]

The treaty, Ekaterina 1l: had to consider enemies of Kartli-Kakheti as her own enemies;
became the only Empress of the Kartli-Kakheti Kingdoms, guaranteeing the internal autonomy
and the territorial integrity of the Kingdoms themselves and Art. Four establishes:

ﬂ]lﬂ ()OKCI&’CZI’I’IE]ZbCWlGCl, umo HaAMeEPEHUsl eco ceemjiocmu 6paccy:)fcdeHuu moJjlib mecHozco e2co
coedunenus co Bcepoccutickoli umnepueti u npusHanus 8epXo6HOU 61ACMU U NOKPOBUMENbCMEA
scenpeceemuetiuiux mou umnepuu ooradamereli Cyms HenopouHsl, obewaem e2o ceemiocms 6e3
npedeapumeﬂbHozo cocnawmerust ¢ 2JlIA6HbIM NOCPAHUYHbIM HAYA/IbHUKOM U MUHUCMIPOM €.U.6., npu
HEM akkpe()umye/wbm, He UMentb CHOULEHUA C OKpeCnIHbIMU 81a0emensimu.

[For proof [the King Irakli] with regards to [Kartli-Kakheti] close union with the All-

Russian Empire and recognition of the supreme power and protection of the Most All Serene

5 100 cmsizom Poccuu: c6opruk apxuenvix 0oKymenmos, p. 239.
%18 Ibid, p. 240.
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Rulers of that Empire, His Serene Highness promised not to have relations with the neighboring
Sovereigns without the previous agreement of the Chief of the Border and Minister assigned by
The Russian Imperial Majesty to Kartli-Kakheti affairs].

(Art. Seven) Every Kingdom's Tsar had to swear allegiance to the Russian Emperors and
could not undertake any diplomatic agreement with other nations without their consent:

[Kapmau-Kaxemckuil] yapo ... obewaem 3a cebs u nomomkog ceoux: 1. bBeimv ecezoa
20MOBbIM HA CAYHCOY e.8. ¢ govickamu ceoumu. 2. C HAUANbHUKAMU POCCULICKUMU 00pauasctL 60
6ce20auHeM CHOUWLEHUU NO 8CeM O0eldm, 00 CAYIHCObl e.U.8. KACAWUMCS, VOOBIemBOpsms Ux
mpebo8aHUAM U NOOOAHHBIX €.6. OXPAHAMb OM BCAKUX 00UO u npumecHenui. 3. B onpedenenuu
AI00€ll K MeCmam U 6036blUIEeHUL UX 6 YUHbI OMMEHHOe OKA3bléaAmb yeasicenue Ha 3aciycu neped
Bcepoccuiickoti umnepueti, om nokposumenbcmea Koetl 3a8ucum cnoxoucmeue u d1azo0eHcmaue
uyapcme Kapmaﬂuchoeo u KaxemuHCKoeo.317

[[The Kartli-Kakheti] Tsar promised on his own behalf and that of his descendants: 1) to
be ready at all times to serve Her Majesty with his military forces; 2) to meet the needs of the
Russian Authorities, being in constant contact with them regarding all affairs relating to service to
Her Imperial Majesty, and to protect [Her] subjects form all offenses and oppression; 3) in the
appointment of persons to offices and in their promotions in rank, to show respect for their
services before the Russian Empire, on which depends the peace and prosperity of the Kingdoms
of Kartli and Kakhetia].

Other obligations of the treaty regarded the open boundaries for travelers, immigrants and
merchants, while Russia had the right to intervene politically or militarily in the Kartli-Kakheti
internal affairs (Art.Ten). 38

Consequently, on the base of this international agreement, a particular relation was
established between Russia and the Kartli-Kakheti Kingdoms, where the first (the protector) had
the obligation of protecting the Kingdoms, while the second (protected), in exchange of the
protection, accepted some forms of meddling from the protecting country in its internal affairs.
This international juridical institute, the Protectorate, was typical of the colonial era and it was
largely used in the relations between European nations and extra-European territories to maintain
the influence, without reaching their annexation. The institution of the Protectorate has legally

disappeared with the decolonization®'®.

*17 |bid, p.241.

%18 |bid, p.244.

%1% The protectorate is distinct by the colony, since the colony doesn't have an independent national identity, where the protectorate defines a
relations between countries (the protector and the protected) at least formally sovereign.The institution of a protectorate relation is founded on the
agreement of the protected nation, so for the international rights, the protectorates imposed with an unilateral act are not considered valid.
Anyhow, the interference of the protecting Nation in the protected Nation internal and international affairs could be so penetrating to configure a
real annexion. A Anghie, Imperialism, Sovereignty and the Making of International Law, CUP Cambridge 2005, 87-90; J Crawford, The Creation
of States in International Law , 2nd edn Clarendon Press Oxford 2006, pp. 282—320.
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Here it is necessary to clear up that since there was not any unitary state, but several
disunited kingdoms therefore they accepted Russian protectorate separately in different time
during 1783-1784.3%°

In the preamble Georgievsk Treaty are mentioned for the first time terms as: "Georgian

people”, "Georgian Tsar"*?!

and "Georgian Church™ (art. 8). Not even King Irakli, representative
of the rulers of the Kartli-Kakheti, ever hinted to something that could be somehow related to
"Georgia" or to the "Georgians™ and there was no trace of these terms in any document before the
abovementioned treaty®?. It is not sure what the Russian diplomats meant with "Georgian people”
and "Georgian Tsar". The term seems used by the Russians rather as generalising or collective
term concerned the Kartli-Kakheti people, since on the territory of the Kartli-Kakheti Kingdoms
there were several Kingdoms named differently. In this way, the people of the Kartli-Kakheti
Kingdoms was united under the name of "Georgian People" to simplify the administration of
Transcaucasian territories.®

At the moment of the acceptance separately of these disunited Kingdoms under the Russian
Protectorate, Abkhazia was an independent state, was not part of the Russian Empire and even less

was part of the Kartli-Kakheti Kingdoms.

3. The extinction of the Karli-Kakheti Kingdoms and the birth of Georgia

On January 18 (30), 1801 Russian Tsar Paul I signed a decree-manifest on the abolition of
the Kartli-Kakheti Kingdoms and transformed them into in a unitary entity, formally independent,
denominated "Georgian Kingdom"”. In this document Kartli and Kakhetia were named the

“Georgian kingdom” for the first time. 3

4. The official transformation of Georgia into a Russian province

On September 12th, 1801, with his decree "His Majesty Manifesto on Georgia
incorporation to Russia”, Alexander I, Russian Tsar, transformed Georgia in a Russian province —
Georgian Gubernia.*?® "His Majesty Manifesto" delimited the borders of the Georgian Gubernia,

which was comprehensive of the territories of the former Kingdoms: Kartli (divided in three

320 A CazonoB, M. 3omenko,}0. Tomarmesck, 1700 cmseom Poccuu:cbopruk apxushbix dokymenmos, op.Cit., pp.238-239

%1 The All-Russian Empire, on account of its same faith as the Georgian people, has served as the defense, ... against the oppression of their
neighbours, to which they were susceptible. The protection given by the All-Russian Autocrats to the Tsars of Georgia, their family and their
subjects, has produced this dependence of the latter on the former, which dependence is indicated even in the very Imperial title [of the Russian
Autocrat], Georgievskij traktat, A. Cazonos, M. 3ouienko, 0. Tomaruesck, [700 cmsizom Poccuu: cooprux apxusnvix 00Kymenmos, op.Cit., p. 242.
#2Georgievskij traktat, (preamble) Shornik arkhivnyh dokumentov, A. Ca3sonos, M. 3omenko, FO. Tomaruesck, 1100 cmseom Poccuu: cbophux
apxusnblx 00KyMeHmos, op.Cit., pp. 242-.239.

3 4. 3. lunnanse, Mamepuansl k ucmopuu pyccko-zpy3unckux esaumoommnowenusi 1782-1791 ze., Vicropuueckuii BectHuk, Ne 23. TGumucH.
1970, p.37.

4 0. Mapxosa, Ipucoemunenne I'pysun x Poccru B 1801 r. // cTopuk-mapkeuct. 1940. Ne3; Ilox crsirom Poccuu: CGOPHHK apXHMBHBIX
JIOKyMeHTOB. M., 1992, p.50;

5 Byicowaiimii Manndect o npucoeausernn ['pysun k Poccuu //ABIIP. @. 161. TA. 1-7.06. /1. 1. 1. 3.
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districts: Gorijsky, Lorijsky and Duscetsky) and Kakheti (divided in two districts: Telavcky and
Signakhsky). On 10 (22) April 1840, for administrative reasons, Georgian Gubernia was
abolished and with the territories of some other former Kingdoms (that were not part of the Kartli-
Kakheti Kingdoms, e.g. Imeretia, some territories of Armenia) formed Giorgian-Imeretian
Gubernia.*”® Whiles Abkhazian kingdom was not part of this Russian Empire’s administrative
unit. For that time Abkhazia continued to be an independent and sovereign entity. In 1846
Georgian-Imeretian Gubernia was divided into two provinces Tiflis Gubernia and Kutais
Gubernia and included into Caucasian Kraj (large administrative unit, which made up of a
number of provinces and regions). With time, the Russian Emperors included other territories of
the former Kingdoms of Caucasus into Caucasian Kraj. In particular, the Caucasus Kraj was
formed by the territories of other Caucasian provinces and regions/districts (now the territories of
Armenia, Azerbaijan, Georgia, Abkhazia (1866), South Ossetia, Degestan and some others). The
former different Caucasian kingdoms, among of which were also Kartli and Kakheti, were
represented in the form of Russian provinces of the Caucasian Kraj were ruled by Kavkazskoe
Namestnichestvo (Caucasus Viceroyalty®").

Thus, above examined documents revealed that Georgia (Kartli-Kakheti kingdoms) ceased

to be a subject of international law in 1801.

5. The legal status of Abkhazia under the Russian Empire

The Abkhazian Kingdom was under a protectorate of the Osman Empire up until February
17th, 1810, when the Abkhazian Tsar stipulated the treaty, called 'Gramota' with which he
accepted, as Abkhazian ruler, the Russian Empire Protectorate :

[mo1] ymeepowcoaem u npusnaem Bac nawezo nobde3no 6epnono00aHHo20 HACIEOCMBEHHbIM
Knsazem Abxasckozo énadenus u noo Bepx06HblM NOKposuUmeilbCmeom depofcaeoio u 3awmumoro
Poccuiickoti umnepuu, u eéxnrouas Bac u dom Baw u ecex Abxazckux enadenuii sxcumenetl 8 YUcio
HAWux eepHonoddaHHbzxgzs

[we are happy to recognize the faithful liege as Prince and heir of the Abkhazian lands and to
accept among our faithfu lieges You, your Kingdom and the whole Abkhazian People under the
protection of the Great Power of the Russian Empire].

The ‘Gramota’ was in force up to 1864; the Abkhazian Kingdom kept its sovereignty up to the

end of the Caucasian War (1864) and continued to be considered as an independent state from the

8 CI'. Aramkanos, B.B. Tpenasnos. Hayuonanvnuvie oxpaunst Poccuiickoti umnepuu: cmanosienue u pasgumue cucmemvl ynpagnenus. M.,
CrnapsiHckmii tuasor, 1998, p. 412

%7 Caucasus Viceroyalty was an administrative and political authority appointed by the Russian Emperors

8 A. Ca3oHoB, M. 3omenko, FO. Tomarmesck, 100 cmszom Poccuu: cOopHuK apxuenbix 0okymenmos, op.Cit., pp.250-251.
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point of the international law. From 1864 to 1917, Abkhazia was entirely submitted and directly
managed by the Caucasian Tsarist administration. Thus passing under the domain of the Russian
Empire Abkhazia lost its international subjectivity. In 1866 Abkhazia was renamed Sukhum Uezd
(district) and included into Kutais Gubernia within Caucasian Kraj for a brief time. Very soon the
Sukhum district was gave a special status equated to the status of the Gubernia.*?°

The above examined documents witness that Abkhazia was a sovereign before becoming a
part of the Russian as Sukhum uezd. It was never part of the Georgia (back then the Georgian
State did not exist yet), nor was part of the administrative units which would called Georgia.
During this period Georgian state did not exist on world maps. Moreover, there are no documents
at that time that disciplined the relations between Georgia and Abkhazia. Indeed, Abkhazia had no
relation to Tiflis Gubernia or even Kutais Gubernia, or to other provinces of the Empire, or

especially to any entity that called "Georgia."”

SWALT. Aperues, B.A.3axapos, E. I'. CemepukoBa, B.B. Jleroes, Kasxasckuii c6opnux; MITUMO (Y), Lentp Kakasckux uccnen. T. 6 (38). M.,
2010, p.64.
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CHAPTER II
THE DISSOLUTION OF THE RUSSIAN EMPIRE AND THE ORIGIN OF THE
GEORGIAN-ABKHAZIAN CONFLICT

1 The collapse of the Russian Empire and the birth of the Russian Republic

Since Georgia advanced their claims to the Abkhazian territories basing them exclusively
on documents of the post Tsarist period (1918-1921). It is necessary to examine these sources in
order to identify the legal aspects of its territorial demands, including all the documents that reflect
the status of Georgia and of Abkhazia in background of the ongoing events.

In 1914 the First World War erupted. The conflict involved the major powers of the time,
divided in two major opposing factions: the Alliance of the Central Empires (Germany, Austria-
Hungary and later Ottoman Empire and others) versus the allied powers of the Entente Cordiale,
represented mainly by France, Great Britain and the Russian Empire®*°. Tsarist Russia fell during
this war, mostly because of strong internal tensions, namely the February and October revolutions.
These dramatic events marked the end of the monarchy and determined important social-political
and legal changes.

On 27 February 1917 the February revolution began, which overthrew the imperial
government. In the period of the 16-19 of March, the Duma (the Russian parliament), in
coordination with the Petrograd Council established the Provisional Government (Bpemennoe
npasumenvcmeo Poccuu - Vremennoye pravitel'stvo Rossii).**' Between 25 August and 7
September 1917, the Provisional Government declared Russia a Republic.*** The period of the
Russian Republic lasted only eight months: from 16 March until 7 November. Nevertheless, in its
short period of rule, the Provisional Government could change the situation in Transcaucasia
decisively.**®

In particular, on March 10" the Provisional Government replaced the Tsarist organ
(through which the Caucasian Region-Kraj was run) with the newly established Transcaucasian
Special Committee for managing the Caucasian region. Moreover, the new government issued a
law, which just similar to the previous imperial government considered the Sukhum district Uezd

(Abkhazia) as a separate administrative unit, without any connection with the former

%0 M. H. 3yes, Hcmopus Poccuu ¢ dpesnetiuux epemen 0o konya XX eexa, yueb. mocobue,M., Jipoda, 2001, ¢. 137.

¥l JL.C.lanoneHko, Bemxas OKMAGPLCKAS COYUATUCIIUYECKAs pesomioyus. JJOKyMeHmbl u Mamepuanvl, TPUBOAMTCS 1O W3IAHHIO:
PeBomrorionHoe BIkeHne B Poccnu mociie cBepikenus camonaepxasus, Mzn-so AH CCCP, 1957, pp. 424 - 426.

2 Ibid,; Tocmanosnenue Bpemennozo npasumenbcmea o npoeosenaueHuu Poccuiickoil pecnybauku,
http://www.rusconstitution.ru/library/constitution/articles/9478/

3 A.T. Apemes, B.A.3axapos, E. I'. Cemepukopa, B.B. Jleroes, Kasxasckuii cooprui; MTAMO (Y), Lentp Kapkasckux uccnen. T. 6 (38). M.,
2010, p.74.
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Transcaucasian provinces of the Russian Empire, of which the current territories of Georgia,
Armenia and Azerbaijan were part. In particular, on the occasion of the establishment of the

Constituent Assembly of the Russian Republic, for which the citizens®**

of the Russian Republic
were called to vote, on September 23rd, 1917 Election Regulation for the Constituent Assembly of
the Russian Republic was issued, where in section V, item 152 the list of the election
commissions for the Transcaucasian district was given, including: Subsection 2) Baku,

Elisavetopolsk, Kutais, Tiflis®®

and Erivan provinces, and also Batumi and Karsk...; Subsection
3) ...and also Sukhum [Abkhazia] and Zakatal uezd.**® The same document confirms the
continuity between the old and new government of Russia, and the transfer of all powers of the

Russian Monarchy to the Provisional government.®’

2 The birth of the Russian Socialist Federative Republic
a. The Russian Soviet Republic

Between the 6th and the 7th of November 1917 (October 24th-25th of the orthodox
calendar), Lenin’s communist revolution ignited, which brought the Bolsheviks into power. An
important political consequence of the October Revolution was the extinction of the First Russian
Republic and the institution of Soviet Republic, also called, Russian Soviet Federative Socialist
Republic (RSFSR) **®. The RSFSR was consequently recognized (1921-1938) as a continuation of
the Tsarist Empire.

b. The Declaration of the Rights of the Peoples of 1918 and its consequences

On November 2nd (15th), 1917, the Soviet government adopted one of the first documents
of Soviet rule, the Declaration of the rights of the peoples of Russia.**® The document was signed
by the Soviet of Peoples’ Commissars®*° on the nationalities affairs 1.V.Stalin and the president of
the Soviet of Peoples’” Commissars V.I. Lenin. The Declaration set up the following principles of
the state system of Soviet Russia and its national policy: equality and sovereignty of the peoples of

Russia, their right for a free self-determination up to separation and forming of independent states

%4 The term of citizen was mentioned the first time by the Provisional Government on the occasion the election for the Constituent Assembly.

%5 Kutais and Tiflis are actual territories of Georgia

®6 0. 1. Yncrsxo, Poccniickoe 3akoHOmaTenscTBO X-XX Bekos, VOI.IX, 3akoHONATETHCTBO SMOXH OyprKya3HO-JIEMOKPATHUECKIX PEBOJIIOLIEL
p.136,164; O.H. 3namenckuii, Beepoccuiickoe yupeoumenvnoe coopanue. J1., 1976, p. 8.

%7 PaspuTHe pycckoro npaea Bo BTopoit monosuie XIX- nasane XX BB. -M., 1997, c. 251, 265. [Development of Russian legislation of XIX-XX,
Moscow, 1997, pp 251, 265]; . I'. Apewes, B.A.3axapos, E. I'. Cemepukopa, B.B. Jleroes, Kasxasckuii cooprux; MTUMO (VY), op.cit., pp.75-77;
ITocmanosnenue  Bpemennoeo  npasumenvcmea  "O6  ymeepocoenuu — nonodcenuss o evlbopax 6  Yupedumenvhoe — cobpanue,
http://www.rusconstitution.ru/library/constitution/articles/9478/

38 Firstly on 8 Novembre (26 October of the orthodox calendar) 1917, the official name of the Russian Republic was the Russian Soviet republic,
later in January of 1918 the Russian Soviet Republic was named the Russian Soviet Federative Socialist Republic (RSFSR), Yucrsikos O.H.
Koncturymmst CCCP 1924 roga. Yuebnoe moco6ue - "3epuano-M", 2004 r.

9 Texnapayus npas mpyosuyezocs u skcnayamupyemozo Hapooa”, ymeepacoennas W1 Beepoccutickum cvezdom Cogemos pabouux, cordamekux u
Kpecmpsinckux denymamos, http:/lwww.rusconstitution.ru/library/constitution/articles/9500/

#0 The Government of the Russian Soviet Federative Socialist Republic was known officially as the Council of People's Commissars (1917—1946).
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(art. 2) and the abolition of all national and national-religious limitations and privileges. The
authors of the declaration condemned the national policy of Imperial government as a policy of
national oppression and proclaimed the liberation of all the populations of the Russian Empire,
from the "slavery" of the Russian Empire. Article 4 sanctioned a free development of national
minorities and ethnographic groups inhabiting the territory of Russia.***

Thus, all the populations of the former Russian Empire, whether Russian or not, were
given the chance to decide autonomously with regard to their own social-political regime. In this
way, the principle of peoples’ rights to self-determination, which has its roots in the 1776
American Independence Declaration, was, for the first time, proclaimed in Russia by Lenin in
1917.3* In addition, the Declaration of the rights of the peoples of Russia had become the basis
the subsequent disintegration of the former Russian empire and the formation of an independent
statehood by the minor peoples that had been a part of the empire before. Based on this
Declaration as well, was a new policy of voluntary union of the peoples of Russia. Indeed, the
principles of the Declaration became a part of the Constitution of the RSFSR (1918) and then the
USSR (1924, 1936, 1977).3%

Moreover, Soviet legislation was first established Citizenship in Russia.>** In particular, on
7 November 1917 Vladimir Lenin's issued a Proclamation ‘To the Citizens of Russia!’, which was
the first official document which defined the people of the former Russian Empire as citizens.**®
In this way the inhabitants of Transcaucasia, including Abkhazia and Georgia, were proclaimed
the citizens of the Russian Soviet Republic too. The first Soviet lex specialis regarding citizenship
was the Decree of the VTsIK10 from 23 November 1917, ‘About the abolition of social classes
and civil ranks’. 3*° As a result of this document, all existing civil ranks and titles in the Russian
Empire were abolished and instead one universal term was established - ‘a citizen of the Russian
Republic’. On 5 April 1918 the Soviet Government issued a Decree “On obtaining of the Russian
citizenship.®*” At a later date Soviet citizenship was codified in the Constitution of the Russian
Soviet Federative Socialist Republic (RSFSR) after 10 July 1918 (Art. 22, 49, 64).>*® Hence, the

¥ Mexnapayus npas mpyosuezocs u sxcnayamupyemozo napoda, yreepinennas |11 Beepocemitckum che3iom CoBeToB paGoumX, CONIATCKAX H

KPECThIHCKHUX JEIyTaToB, http://www.rusconstitution.ru/library/constitution/articles/9500/
P. Biscaretti di Ruffia — G. Crespi Reghizzi, Dichiarazioni dei diritti dei popoli della Russia, November 15 (2), 1917 Giuffre, Milan, 1990, p. 15.
;‘z D. Raic, Statehood and the Law of Self-Determination, Klawer Law International, The Hague, London, New York, 2002, pp. 184-188.

Ibid, pp. 186.
¥4 B.C. Illesnos, I pascoancmeo ¢ Cosemcxom Cowsnom I'ocydapcmee, Mocksa. FOpumuueckas nurepatypa 1969, P.5 [V.S. SHEVTSOV,
(1969), Citizenship in the SOVIET Union State. MOSCOW]
¥5B. U. Jlenun, Obpawenue Boenno-pesomioyuonnozo xomumema npu Ilempozpadckom coeeme «K zpasicoanam Poccuuly, nanucannoe B. U,
Jlenunvim, 1917 2., okmnbps 25 (noabps 7), Pabounit u Conmar, Counnenusi, uzn. 4-E, T. 26, CTP. 207. [Proclamation of the Revolutionary
Military Committee of the Petrograd Soviet of Workers' and Soldiers' Deputies from 25 October 1917 (7 November using the West's Gregorian
calendar) ‘To the Citizens of Russia!’ // Lenin’s Collected Works, Progress Publishers, Moscow, Volume 26, 1972, pp. 236].
8 Texper BIIUK, CHK or 10 (23) uos6ps 1917 roma 06 yuuumodcenuu cocrosuii u epadxcoanckux yunog, I'azera Bpemennoro PaGouero u
Kpectesackoro IIpaBurensctpa., Ne9 , 12 (25) Hoa0ps1917 roxaro
7 Nexper BLIMK ot 5 anpens 1918 roaa, O npuopemenuu npas poccuiickozo epasicoancmeay, Ussectus BLIIUK, Ne 66, 5 anpens 1918 roga.
%8 The Constitution of the Russian Soviet Federative Socialist Republic (RSFSR), at http://constitution.garant.ru/history/ussr-rsfsr/1918/
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RSFSR confirmed its continuity both from Imperial Russia, and from the first Russian

Republic.>*

C. Civil war and foreign military intervention

After coming to power of the Bolsheviks, in 1918, the civil war sparked off between the
Bolsheviks (the "Reds™) and various groups that opposed to the results of the October Revolution,

namely the "Whites">*°

, supported by a coalition of Entente countries, such as, the French, British,
Japanese, and the USA®*. Moreover, other countries intervened militarily, such as the Turkey,
Romania, Germany and others®*%. Indeed, 3/4 of Russia was invaded by foreign armies.®*® These
forces started the re-partitioning of the collapsing Russian Empire. One of the part of the Russian
territories were occupied by the Entente countries and other part of Russian territories were
occupied by the alliance of the Central powers (Germany, Austro-Hungary, Turkey and others).***
Thus, firstly, in 1918 a great part of Caucasian region and other former territories of the Russian
Empire were occupied by the German and Turkish troops and their allies. Then in 1919 a great
part of Caucasian region and other Tsarist territories passed under control of Entente countries.>*®
The occupation of Russia by the part of the alliance of the Central powers was possible
also thanks to a chain of unpredictable and dramatic events, after the Bolsheviks refused to
continue the war, dismantling the Russian army, thus giving free access to Germany and its allies.
The unilateral retirement of the Bolsheviks from war did not allow Russia to properly face the
German troops and other foreign aggressors.**® Hence, on March 3rd, 1918, the Soviet Republic

357

was forced to sign the highly penalizing Brest-Litovsk Treaty™’, with which, aside from having to

pay conspicuous war reparations to Germany, they had to renounce to East Poland, Lithuania,

Courland, Livonia, Estonia, Finland and Ukraine in favour of Germany and Austria-Hungary,

358

whilst a part of the Transcaucasian region (Ardahan district®®, Kars region>*® and Batumi

¥ TM Illam6a., A0 Henpommn., Aéxasus. Ipasoswie ocmoswl zocydapcmeennocmu u cyeéepenumema, M.: Wsg-o PI'TIY, 2004; at
http://www.hrono.ru/libris/lib_sh/shamba00.php
%0 The White army was formed from czarist officers, and members of the Cadet party (the members of the Constitutional-Democratic Party, and
also known as the “Party of the People's Freedom), right-wing Mensheviks (Meaning "minority" in Russian, the party was formed in 1903 from a
split in the Russian Social Democratic which believed that Socialism should only be achieved firstly through a bourgeois revolution, and right-wing
Socialist revolutionarie (they believed that revolution would be borne through terrorism and in the creating of the Socialism they stressed on the
peasantry and not labour class). Hronos, Istorichskie istochniki at http://www.hrono.ru/dokum/191_dok/19190628versal.php; Bcemupnas ucmopus.
B 10 m., Hosasi ucmopusi om anenuiickou pegomoyuu XVII 6. 00 Benukoi Oxkmabpuvcroi coyuanucmuuecxoti pesomoyuu. VI m; Axanemus Hayk
CCCP, M., 1961, cc.40-52
%! Japan and USA invaded a part of Siberia. Hronos, Istorichskie istochniki at http://www.hrono.ru/dokum/191 dok/19190628versal.php;
Bcemupnast ucropus. B 10 t., op.cit., p.78
%2 Romania occupied Bessarabia, the Volga region, Turkey and Germany South Caucasus. Bcemupnas ucmopus. B 10 m., Hoeas ucmopus om
%gze.mﬁcmﬁ pesontoyuu XVII 6. 0o Beruxoii Okmsabpwckoii coyuanucmuyeckou pegomoyuu. VI m; Akademus Hayk CCCP, M., 1961, p.44

Ibid., p.50
%4 C.T. Apxomen, Mamepuansi no ucmopuu omnadenus 3axaskazvs om Poccuu. Tugpauc, 1931, pp. 34-38.. Bcemupnas ucmopus. B 10 m., Hosas
ucmopus om anenutickoti pesomoyuu XV 6. 00 Benuxoii Okmsabpwckoii coyuarucmuyeckou pesomoyuu., V1 t; Akagemus Hayk CCCP, M., 1961,
cc.40-52
z:z Hronos, Istorichskie istochniki at http://www.hrono.ru/dokum/191_dok/19190628versal.php; Beemupras uctopus, Op.cit. 45.

Ibidem.
%7 Brest-Litovsk, Xpectomatust 1o otedectBeHHOU uctopun (1914-1945 rr.). M., 1996. C. 640-642.
%8 The District of the Russian Empire (the South Transcaucasia)
%9 The Region of the Russian Empire (the South Transcaucasia)
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%9y in favour of Turkey.**" The total losses constituted some 1 million square miles of

region
Russia’s former territory; a third of its population or around 55 million people; a majority of its
coal, oil and iron stores; and much of its industry. However, the German Empire and its allies
violated the agreement and continued the invasion of Russian territories until 1919.%¢

On November 11, 1918, the treaty of Brest-Litovsk was annulled by Entente Allies’
victory over Germany.*®® In 1919 Treaty of Versailles between the Entente countries and Germany
was signed.®** By the terms of the Treaty, Germany was forced to give up its territorial gains from
the Treaty of Brest-Litovsk. 3% After the withdrawal of the German troops in 1919 from the
Caucasian territories of the former Russian Empire, they came under control of the Entente
Countries, mostly England and USA.**® In response to foreign military intervention, the
Bolsheviks, who enjoyed the mass support of peoples (independently their nationality and social
status), formed the "Red Army" in order to oppose to the foreign aggressors.*®’ Indeed, the key to
the victory of the Bolsheviks, was the foreign military intervention that contributed to
mobilization and unification of the population of the former Russian Empire against it. In 1921 —
1923 the Red Army expelled the Entente troops and liberated a part of the former Russian

Empire.*®®
3 The status of Georgia in 1917-1918
a The Trancaucasian Republic and the Georgian Democratic Republic

In 1917-1918 Georgia and Abkhazia participated in the process of state-building of
separate entities.

After the February Revolution the Transcaucasian region (the actual territories of
Armenia, Azerbaijan, Georgia and Abkhazia) was under control of the Special Transcaucasian
Committee (STC), organ of the Russian Provisional Government. After the Revolution of October
on 15" (28™) 1917, the forces of the Entente countries and the White army did not allowed the
Bolsheviks to establish control over the South Caucasus, that is over Karsk region and Erivansk
provinces (currently the territories of Armenia), Elisavetpolsk and Bakinsk provinces (at the

present time these are territories of Azerbaijan), and Kutais, Tiflis provinces and Batum region

%0 The Russian Empire’s Region of the South Transcaucasia, which actually a part of Georgia.

1 Beemupnas ucmopus. Hoeas ucmopus om anznutickoti pesomoyuu XVII 6. 0o Benuxoii Okmabpvckoii coyuanucmuueckoii pegomoyuu. VI, B
10 1.,; Akagemust Hayk CCCP, M., 1961, pp.76-78

%2 bid, p.68

%3 |bid, pp. 95-96, 111

%4 Ibid, p. 131.

%5 Hronos, Istorichskie istochniki at http://www.hrono.ru/dokum/191_dok/19190628versal.php; Beemupnas ucmopus. B 10 T, op.cit., p.106.

%6 Beemupnas nctopust. B 10 T, op.cit., p.100.
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http://www.rusconstitution.ru/library/constitution/articles/9502/
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pesonroyuu. VI T; Akanemus Hayk CCCP, M., 1961, cc.76-78
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(now territories of Georgia). With the direct participation of Entente countries the Special
Transcaucasian Committee was disbanded and the Transcaucasian Commissariat was formed to
run the South Caucasus, excluding Abkhazia. The Transcaucasian Commissariat, a coalition
authority (Mensheviks, Esser, Dashnaks, and Musavatists), was appointed to manage the

39 The Transcaucasian Commissariat

territories of present day Armenia, Azerbaijan and Georgia.
pursued the following: secession of Transcaucasia from Russia and struggle the Bolsheviks. With
encouragement from the Entente countries on the 26 March 1918 Transcaucasian Commissariat
was disbanded and on 9™ (22™) April the Transcaucasian Federative Republic was proclaimed,
which formed part of the territories of present day Armenia, Azerbaijan and Georgia.*”® While
Abkhazia (Sukhum uezd) did not join this Republic, because at that time it was a part of the

Mountain Republic (which examined ahead®™).
b The Brest-Litovsk agreement and the occupation of the Transcaucasian Republic

In order to stop the invasion of Russian territories on March 3, 1918 the Soviet
Government was forced to conclude the Brest-Litovsk agreement with Germany and its allies.
According to the Agreement, Russia had to cede a part of the Transcaucasian region to Turkey; in
particular, under art. VI the Batum region (now Georgia), was conceded to Turkey.372 Thus,
Russian Soviet government renounced its sovereign rights on a part of Transcaucasia (Batum
region, Kars region’and Arhan), in its turn Germany and its allies promised to not invade other
parts of the Transcaucasia, which the Soviet government considered a sphere of own influence,
namely, Sukhum uezd (Abkhazia), Tiflis province (now Georgia) and North Caucasus.®” It is
important to specify that at that time the Soviet government did not de facto exercise control over
the Transcaucasia. Therefore, the Transcaucasian Federative Republic refused to recognise the
Brest-Litovsk aglreement.374 However military support of the Entente countries was not sufficient
to protect the Republic and the latter was invaded by Turkish troops and then by the German
army.375 Indeed, Turkey and German broke the Brest-Litovsk Agreement and occupied other
former Russian Empires’ provinces in Transcaucasia, which on the basis of the Treaty were

subject to the sovereignty of the RSFSR. So, Turkey invaded Akhaltsikhe and Akhalkalaki (parts

%9 A, B. Kadishev, Interventstia i grazhdanskaia voina v Zakavkaze, Moscow, 1960; C. T. Apkomen, Mamepuansl no ucmopuu omnadenus
3axasxazvs om Poccuu, 2-e w3n. - Tudimuc : Tocusznar I'pysun, 1931, pp. 9-40, at http://libr.msu.mogilev.by/handle/123456789/1213
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%71 See, Part Two Analysis of the Abkhazian case, Chapter 11 The Dissolution of the Russian Empire and the origin og the Georgian-Abkhazian
conflict, 4. The Status of Abkhazia in 1917-1918, pp.
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%74 ]. D. Smele, Historical Dictionary of the Russian Civil Wars, 1916-1926, Rowman & Littlefield, 2015, p. 1172
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of the Tiflis province),*”®

while Germany occupied the remaining territories of current Georgia.
The Turkish-German occupation of Transcaucasia led to the disbandment of the Transcaucasian

Republic.®"
¢ The Georgian Democratic Republic under German-Turkish occupation

On 15 May 1918 German troops anchored at the port of Poti, which was then the
Caucasus’s main gateway to Europe, and the town of Poti was linked by rail to other cities in
Georgia in the 1910s. Poti was strategically important for gaining control over other Georgian
territories and its natural resources (manganese and minerals). After occupation of the
Transcaucasian territories on 26 May (8 June) 1918 Germany disbanded the Transcaucasian
Republic and formed the Georgian Democratic Republic with a pro-Menshevik government. The
creation of the Republic was confirmed by the Declaration of Georgian Independence. The
government of the Georgian Republic was de facto totally dependent on the German Empire.®’
Consequently, the Georgian Republic did not exercise effective control on the territory. Georgia
kept the appearance of a certain amount of sovereignty, the real power resided in the hands of the
German Empire.”® Hence, the criterion of an effective government was missing. Moreover, the
new Georgian state was not recognised by other States. Most states, including Entente countries,
continued to consider the Transcaucasian region as an integrant part of the Russian Empire.

Two days later, on the 28 May 1918, General Otto von Lossow for the German Empire,
signed the provisional “Treaty of Poti” with Noe Ramishvili and Akaki Chkhenkeli for the
Democratic Republic of Georgia, at the Black Sea port of Poti. % It contained five articles which
can be summarized as follows: Georgia should export free all its raw materials, consumer goods
and basic goods to Germany; concede to Germany a right to use Georgian railways and the port of
Poti for 60 years®®, as well as all railroad stations for 40 years; concede the establishment of a
German monopoly over mining companies on the exploitation of mineral wealth for 30 years
(article 2).%¥ Additionally, under terms of this treaty Turkey had right to exploit Tiflis railroads
and bring out raw materials from the Tiflis and Kutais provinces (now Georgian territories). ***

Thus Turkey and Germany divided between each other the territories of the Georgian Democratic

%76 A part of Tiflisk governorate (administrative region of the Russian Empire).

7 |bid, pp.37-45

%78 A.T. Apemes, B.A.3axapos, E. I. CemepukoBa, A6xasus u FOxcnas Ocemus nocie npusnanus. VICTOPUUECKHI M COBPEMEHHbIH KOHTEKCT», M.
W3n-Bo Pycckas manopama, 2010, p. 84,
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Republic. It should be noted that, at that moment Abkhazia was outside the borders of the puppet
state GDR. It formed a constituent part of the Mountain Republic (which had been in existence for

%84 A month later Germany invaded Abkhazia.*®®

about a year)

However, the occupation of German empire did last a long. In 1919 the Entente forces with
White army forced Germany to give up Transcaucasia.>® In particular, by the terms of art.116 of
the Treaty of Versailles, Germany was forced to give up its territorial gains from the Treaty of
Brest-Litovsk, that is Transcaucasia.®®’

After the expulsion of German troops, England and US established control over a great
part of Transcaucasia. The official pretext for military intervention of the Entente forces (the
French, British, Japanese, and US) in Russia was described as their intention to sustain of the
White army in the fighting against the Bolsheviks.*®® Although the Entente countries repeatedly
declared their respect of the territorial integrity of the Russian Empire, their troops de facto

partitioned the collapsing Russian Empire.*®°

In consequence, Transcaucasia, including a great
part of territories of the Georgian Democratic Republic (Tiflis and Batum) and Abkhazia, passed
under control England and US. However, they did not established continuous control but rather,
control in rotation; that is, England and US were in power for short time, then briefly the ‘Red
Army’, again the Entente countries obtained control and again they were expelled by the
Bolsheviks an so on.>* Thus the Transcaucasia became the scene of a struggle between the Red
Army and the Entente countries, which with varying degrees of success defeated each other.
Hence this region was object of instability and chaos. Such situation lasted for two years until the
victory of Red Army over the Entente Countries and the proclamation of the Georgian Soviet

Republic.*"

%4 See, 4. The Status of Abkhazia in 1917-1918, pp.16-18
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4 The status of Abkhazia in 1917-1918
a. The access Abkhazia to the Union of Mountain Peoples of Caucasus

After the February Revolution, on March 10th, 1917 a meeting of representatives of the
population of the Sukhum Uezd (Abkhazia) took place, where Abkhazians formed their own local
Provisional Abkhazian Government — the Committee of Public Safety under the presidency of
the Abkhazian prince A. Sharvashidze (Chachba). The militia led by Tatash Marshania was
simultaneously created. Next step of the Abkhazian provisional government was accession to the
Mountain Republic (the Union of Mountaineers of Caucasus) on May 1, 1917.% Under terms of
the Agreement the Union was based on confederative basis. Thus Art. 5 provided:

Cybvexmovl  Kongeoepayuu pasHonpasuvl 6 pamkax accoyuayuu  He3asucumo om
yucnennocmu napooos. [Subjects of the Confederation are enjoying equal rights independently
of number of peoples].>*

The Union treaty had no time limit, and exit from it was regulated by a certain procedure.®*
The Union of Mountaineers of Caucasus was ratified by the General Congress of the Abkhazian
people, which took place in the city of Sukhum”. The creation of the Republic was confirmed by
the Constitution and a control body - the Central Executive Committee. The Mountain Peoples'
Government was formed in November 1917 with the participation of the Abkhazian leadership.
The Mountain Republic comprised Abkhazia, Adyghea, Kabarda, Chechnya, (South and North)
Ossetia, Dagestan and others. ** Hence Georgia did not join this Union. The Mountain Republic
conducted very active work towards obtaining recognition by western countries. Thus the
independence of the Mountain Republic within the territory from the Caspian Sea to the Black
Sea was officially proclaimed and de jure recognised by Turkey, Austria-Hungary and Germany
on May 11th, 1918 at the Batumi peace conference. This follows from the treaties signed between
these states and the self-proclaimed Mountain Republic.>*

Under the terms of the treaty “On an establishment of friendly relations between the Imperial

German government and the government of the Mountain Republic” the German government not

2 C. Jlako6a, Ouepku nomumuueckoii ucmopuu A6xasuu. Anamapa, Cyxym, 1990, p.62; A. T. Apemes, B.A.3axapos, E. I'. Cemepuxoa, A6xa3us
u FOxcnast Ocemusi nocne npusnanusi. VICTOpUYecKuii 1 COBpEMEHHBIN KOHTEKCT», Op.Cit., p.74

%% Jorosop o Kondeneparurom Corose ropcknx Hapoaos Kapkasa, at http://old.nasledie.ru/oborg/2_4/0002/agnk_17.html

¥4 Mozoeop o Kongedepamusnom Coioze 2opckux napooos Kaexasa, http://old.nasledie.ru/oborg/2_4/0002/agnk_17.html; Ilam6a T.M., A.FO.
Henpomn, A6xasus. Ilpasoswvie ocnogvi cocyoapcmeennocmu u  cygepenumema, 2.4. 2.4. Oxcnancus Ipysuu u bopvba abxazos 3a
neszasucumocmo, , M.: U3n-so PI'TOY, 2004, at http://www.apsuara.ru/lib_sh/shamba24.php; The union of incorporated mountaineers., collection,
pp. 23-50, 50-53

3% AT. Apemes, E.I'. Cemepukora, A6xazus u IOoxcnas Ocemus nocie npusnanus. Hemopuueckuii u cogpemennvlii konmeken, 0p.Cit., p. 60;

%6 TM. Illam6a, AJO. Henpoumn, Ab6xasus. Ilpasosble ochogbi  2ocydapcmeennocmu U cyeepenumema, — Op.Cit, at
http://www.apsuara.ru/lib_sh/shamba24.php
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only recognised the independence of the Mountain people of the Caucasus but also promised to
the Republic in the recognition of this independence by other states (p. 5).3

Moreover, Germany assured the Mountain people of the Caucasus of its support, by
diplomatic means, for an establishment of the borders of their Republic on the basis of national
principles, in the north of the border which passes through Gelendjik - Kuban (20 versts to the
north of Armavir), Stavropol, the Sacred Cross (Karabalik), and along the river Kuma until its
mouth, and in the south, of the border which passes along the river Ingur, on the main ridge of
the Caucasian mountains (on a watershed) and including within it the Zakatal Uezd and the
Dagestan region” (Point 6).%

Further, on the 20 October 1917, Abkhazia became a member of the “South-East Union
of the Cossack Armies, Mountaineers of the Caucasus and Free people of the Steppes” on the
confederative basis mostly for military reasons.>* Indeed, it was a kind of military alliance
against hostile forces and aimed to create the ‘new’ Russia on the democratic basis. Georgia was
not included in these Unions (the Mountain Republic, South-East Union of the Cossack Armies,
Mountaineers of the Caucasus and Free people of the Steppes).

After the coming into power of Bolshevik government, who proclaimed free self-
determination of the Russian Empire’s peoples up to separation and forming of independent
states, on 8 November, 1917 the Abkhazian people established the Abkhazian National
Congress (ANC), the first Abkhazian independent parliament.*®°

The Declaration of the Abkhaz National Congress and the Constitution of the National
Council were adopted at the first session of the ANC. In the Declaration and the Constitution the
Abkhazian lawmakers confirmed the previously adopted decisions on Abkhazian accession to
the Republic of the Union of Mountaineers and to the “South-East Union of the Cossack
Armies, Mountaineers of the Caucasus and Free people of the Steppes.’® Hence, Abkhazia
assumed behavior of an entity, whose existence derives by itself. Indeed, since a state is a

402 it can be affirmed that

physical existence and its formation is a matter of fact, and not of law
Abkhazia operated as a sovereign and independent state. Indeed, by virtue of Abkhazian mere

existence, be classified as a state.

397
398
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9 Tamas Juacamunaze, Cmamyc aemonomubix pezuonos Atxasuu u KOzo-ocemuu & cocmage Ipysuu (1917-1988). CEOPHHK TONUTHKO-TPABOBBIX
akToB, LlenTp no MccnenoBanuio Pernonanusma, Towmmcn 2004, p. 15.
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b. The Treaty between Abkhazian National Congress and Georgian National Congress

On 9 February 1918 Abkhazian National Congress (ANC) signed a treaty with Georgian
national Congress (GNC), which represented the Special Transcaucasian Committee. At that time
of the signing of the agreement Georgia was, de facto under control of the Trancaucasian

403

Commissariat. " While Abkhazia was a part of the self-proclaimed confederative Mountain

Republic.*** This agreement contained only three articles:

1) Boccozoams eounyto nepazoenvnyio Abxaszuio, 6 npedenax om peku HHeyp 0o
pexu Mzvimma, 6 cocmas komopoti eotidem coocmeenno Aoxazus u Camypzaxkan
— uvtnewnuit Cyxymcxuil Okpye [Abxazus). 405

[(Art. 1) to re-establish a single, undivided Abkhazia within frontiers from the
R.Ingur to the R. Mzymta, into the composition of which enter Abkhazia proper
and Samurzag'ano, or that which is today's Sukhum District/Abkhazia] ;

i) Dopma 6yoyue2o noaumu4ecKkoeo ycmpoucmea eounou Abxazuu 001dcHa Obimo
6blp6l60maHCl HAa OCHoO6¢€e npuryuna HAUUOHAIIbHO2O0 0np€a€.7l€Hl/l}Z
Yupeoumenvuoin Cobpanuem Abxazuu: u3bpanHo20 HA OeMOKPAMUYECKUX
Halla./lax.406

[ (Art. I1) The form of the future political construction of united Abkhazia must be
worked out in accordance with the principle of national self-determination in the
Constituent Assembly of Abkhazia, convened on democratic principles;]

1) B cnyyae: ecnu Abxasus u Ipysus noowcenairom ecmynums ¢ OpyeUMU
HAYUOHATIbHbIMU eocydapcmeajwu 6 002060prle OMHOWEHUA, MmO 63aUMHO
00513618AI0MCSL  UMEemMb Npedsapumeibhbie MedxHcoy coOou no d2momy Hno8ooy
n€p€2080pbl.407

[(Art. 111) In case Abkhazia and Georgia should wish to enter into political treaty
relations with other national states, they are mutually obliged to hold preliminary
discussions with each other in this regard].

Hence this document signed between GNC on the behalf of the Special Transcaucasian

Committee and ANC identifies the territory Abkhazia within frontiers from the R.Ingur to the R.

403 See Part Two Analysis of the Abkhazian case, Chapter Il The Dissolution of the Russian Empire and the origin og the Georgian-Abkhazian
conflict, 3 The status of Georgia in 1917-1918, a.The Transcaucasian Republic and the Georgian Democratic Republic, pp. 85-86

%04 [ITamba C. K Bompocy 0 TpaBOBOM, HCTOPHIECKOM M MOPATEHOM OGOCHOBAHMH TpaBa AGXa3HH HA HE3aBHCHMOCTH// MeXITyHapoIHOe MpPaBo.
1999. Ne 4. C. 225.
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op.cit., p. 78.
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Mzymta. Moreover, this document is evidence the existence of Abkhazia as an independent and
sovereign entity.

Thus, the documents examined show that Abkhazia formed the Republic of the Union of
Mountaineers and the South-East Union of the Cossack Armies, Mountaineers of the Caucasus
and Free people of the Steppes after dissolution of the Russian Empire in 1917, while Georgia
was not a members any of these Unions. Additionally, there is an accord of 1918 signed by GNC
on behalf of the Special Transcaucasian Committee and ANC, which implied the equality of the
contracting parties (Special Transcaucasian Committee and Abkhazia), mutual respect for

territorial integrity. As can be seen, Georgia as a sovereign and independent entity did not exist.

c. The German-Georgian aggression and occupation of Abkhazia

Germany did not limit itself to the occupation of Georgian territories and continued the
invasion of other Caucasian territories.*”® To this purpose, Germany formed the Georgian army,
which was used for the occupation of Abkhazia. In May 1918 the German-Georgian troops
invaded Sukhumi (the capital of Abkhazia).*”

Since Abkhazia was a part of the Mountain Republic (which had been in existence for about a
year) an official protest of the Republican government followed. In particular, June 13th, 1918 the
Minister for Foreign Affairs of the Mountain Republic, Gaydar Bammat, sent a Note to the head
of the German diplomatic mission in the Caucasus. In the letter the Government of the Mountain
Republic qualified the action by Germany and Georgia as an act of aggression, illegal intervention
and occupation demanded the immediate disengagement of their troops from Abkhazia.**°

Germany answered that the treaty ‘On an establishment of friendly relations between the

411> \would not come

Imperial German government and the government of the Mountain Republic
into force due to its not being ratified on the part of Germany and announced that it no longer
intended to ratify it. Therefore, they recognised neither the Mountain Republic nor Abkhazia as
part of the Republic.**2

However, irrespectively of the ratification or non-ratification of the treaty “On an
establishment of friendly relations between the Imperial German government and the government

of the Mountain Republic*®” by the part of Germany, just the fact of the participation of

%8 11 ABanos. Ipucoedunenue Ipysuu k Poccuu, Op.Cit., at http://www.hist.msu.ru/ER/Etext/georgia.htm

49 A, T. Apemes, B.A.3axapos, E. I'. Cemepukosa, A6xasus n FOxcnas Ocemus nocre npusnanus. VICTOPHUECKHHA W COBPEMEHHBIN KOHTEKCT,
op.cit., p. 79.

40 C. T. Apxomen, Mamepuanst no ucmopuu omnadenus 3akagxazvs om Poccuu, 2-¢ w3n. - Tudmuc : Tocusnat [pysun, 1931, p. 119.

M1 LA, Anexcumse, Ilpasosvie acnekmvl afxasckoii npoGnemvi 6 céeme OOKYMEHMANbHO TNOOMBEPICOCHHO20 HEPATbCUPUYUPOLAHHOLO
UCTOPUYECKO20 ONbIMA U MeAHCOYHapoOHo20 npasa, MOCKOBCKHIT KypHal MexayHapoaHoro npasa. 1998, p.13; I'.A. [I3unzapus, Ouepku ucmopuu
Abxazuu (1910-1921). N.-Bo Akanemun Hayk ['pysunckoit CCP- T6., 1963; pp.70-73.

#2 TM. Illam6a, AJO. Henpommn, Aéxasus. Ilpasossie  Ocnosbi  Tocyoapcmeennocmu M Cyeepenumema, — Op.Cit.,
http://www.apsuara.ru/lib_sh/shamba24.php
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Abkhazia, with other member of the Mountain Confederation in the negotiations with Germany on
the equal footing characterised it as an independent entity.

The reaction of the Mountain Republic was recourse to Turkey calling on it to undertake
measures towards the withdrawal of the German-Georgian armies from Abkhazia.*** However,
Turkey was not able to stand up to German military force. Abkhazia remained alone, fighting hand
to hand with the aggressors. The German-Georgian troops continued their invasion and in the
second half of June 1918 Abkhazian territories were occupied. The military occupation of

Abkhazia accompanied with violent change of political power and system.*"
5 The relationships between Georgia and Abkhazia under German occupation 1918-1919

On 8 June 1918, Abkhazian National Congress signed a treaty with the Georgian
Democratic Republic’s government, by means of which the Germany and Georgia tried to legalise
the deploy of their troops in Abkhazia.**® In particular, under terms of the Treaty the international
militaries were to put under control of the Abkhazian National Congress for establishing the order
in Abkhazia and prevention eventual aggression of Turkey and the Bolsheviks (items 4, 5).*"" In
particular, the official pretext of the deploy of ‘international’ troops, that is Georgian-German, in
the Abkhazian territory was described as a ‘necessary measure to liberate Abkhazia from the
prospective aggression of Turkey and the Bolsheviks’.**® However, the treaty was broken. The
foreign troops were submitted exclusively to Germany, which pursued the occupations of the
Abkhazian territories. Consequently in the second half of June Abkhazian territory was invaded by
foreign forces.**

In response, the Parliament of Abkhazia ANC came out with a strong protest against such
actions, qualifying the activity of the German-Georgian troops of May-June of 1918 as
“aggression and illegal occupation exercised against Abkhazian sovereignty and its people”.420 In

its return, occupying authority twice, in August and October of 1918, dismissed the ANC and

arrested the Abkhazian deputies and imprisoned them in Met'ekhi castle in Thilisi. Thus, the

44 |bid., at http://www.apsuara.ru/lib_sh/shamba24.php

“Blpid., at http://www.apsuara.ru/lib_sh/shamba24.php ; C. E. Bechhofer Roberts, In Denikin's Russia and the Caucasus, 1919-1920: Being a
Record of a Journey to South Russia, the Crimea, Armenia, Georgia, and Baku in 1919 and 1920, London W. Collins sons & Company, Limited,
1921, pp. 16-17.

48 T M. Illam6a, A.FO. Henpormun, A6xasus. IIpasosvie ocroevl 2ocydapcmeennocmu u cygepenumema, Inasa 2. TocymapcTBeHHOCTs AGXa3Hi,
op.cit., apsnyteka.org/225-abkhazia_pravovye_osnovy_gosudarstvennosti_i_suvereniteta.html
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Tpysuu (1917-1988), op.cit., p.15.

48 K. Kasenww, [ pysuno-atxasckuii kongauxm 1917-1922, M. Eppona, c. 16-17
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deputies of the Abkhazian Parliament became subject of political persecutions. On August 15th,
1918 the existence of the legitimate Abkhazian authority, ANC, had ceased to exist.

During the occupation of Abkhazia a reign of terror was established against the local
population. It caused the Abkhazian peoples’ discontent at all levels of society, which turned out
to battle against the aggressors. In order to suffocate the Abkhazian national liberation movement
the aggressors undertook the cruel punishing expeditions, which were implemented by the
Georgian militaries under rule of Mazniev. These expeditions turned into ethnic cleansing of the

civilian population. #**

Genocide of Abkhazians was followed by a mass resettlement of ethnic
Georgians into the Abkhazian lands for the purpose of change to the demographic situation. As a
consequence the numerous atrocities, ethnic cleansing committed mostly by the Georgian troops
and the Georgian resettlement, the 55,3 4% of Abkhazian ethnic group was down to 26,4%, while
the Georgians from 24.4% grew up to 31,8% in Abkhazia. Hence by 1921 in Abkhazia the
“titular” ethnic group did longer constitute a numerical majority. The cruelty of the Georgians
left an indelible stain on the relationships between the latter and Abkhazians and contributed to the
antagonism and alienation between these peoples, which persists up to the present time.*?

At the same time the Georgian politicians, in order to justify the illegal occupation of
Abkhazia, advanced a thesis on Georgian priority of settlement in Abkhazia, fabricated by the
expert in Georgian literature P’avle Ingoroq’va.*?® Thus, under this theory the Abkhazian
territories were originally the historical homelands of Georgia. In other words, Georgia advanced
territorial claims to the Abkhazian territories basing their arguments on disputable historic
grounds. While the Abkhazian historical sources affirmed that Abkhazians constitute one of the
most ancient autochthonous inhabitants, and the actual Abkhazian territories are their homeland,

which have belonged to them since time immemorial**.

6. The Georgian-Abkhazian relationship in 1919-1921

After expelling of German troops, similar to Georgia, Abkhazia became a focal point of
armed confrontation between the Red Army and the Entente countries. Parallel to this, the Abkhaz
National liberation movement, which was cruelly oppressed by Georgia with support of Germany
in 1918, newly emerged. The Abkhaz National Liberation war continued up to the victory of the

Red Army and the disbanding of the Georgian Democratic Republic (21 February, 1921).*

421 C. E. Bechhofer Roberts, In Denikin's Russia and the Caucasus, 1919-1920: Being a Record of a Journey to South Russia, the Crimea, Armenia,
Georgia, and Baku in 1919 and 1920, London W. Collins sons & Company, Limited, 1921, pp. 16-17.
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1990 p. 35.
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The Abkhazian resistance did not enable the Georgian Menshevik authorities to obtain
effective control over the entirety of Abkhazian territory.*® Additionally, the internal crisis
affected the Georgian Republic, namely, the pro-Soviet movements among the local Georgians put
the Georgian Menshevik authorities at risk.*?” All these factors permitted Abkhazia to remain
outside of the Georgian control and its jurisdiction. In fact, there were no treaties or domestic laws
which established Abkhazian incorporation into Georgia. All the bilateral agreements concluded
between Abkhazia and Georgia in the 1918-1921, established the independence of Abkhazia from
Georgia and its sovereignty over its territory.*?® Nor was there any reference concerning the
annexation of Abkhazian to Georgia in Abkhazian and Georgian domestic legislation. Indeed, it
was only during the last days of the Georgian Republic's existence, on February 21st, 1921, that
the legislative organ of Georgia (whose elections the Abkhazian population boycotted) issued the
Constitution of Georgia, which transformed Abkhazia into its autonomous Republic. However,
the Constitution of Georgia did not come into force due to the establishing of Soviet power in
Transcaucasia on February 25th, 1921; so the Constitution had no effect in this regard. In 1921
Abkhazia was liberated by the Georgian Menshevik and Entente forces and proclaimed the
Abkhazian Soviet Republic. **°

7. The background of the 1920 Agreement of Moscow

Since the current Georgian government mostly bases their territorial demands to Abkhazia
on the Treaty of Moscow signed in 1920 on the Abkhazian territory, it is necessary to examine the
Treaty closely.

At the moment of the conclusion of the Treaty, Georgia was the focal point in a clash of
interests between the Red Army and the Entente Countries. A huge part of Georgia Democratic
Republic was under control of England and America, which refused to recognise it. No one state
recognised the GDR. Moreover, the Georgian local authorities enjoyed little popular support and
their authority was seriously compromised by internal pro-Soviet revolts. For this reason the
Georgian Menshevik authority sought support from the government of the RSFSR.**

In 1919-1920 the Soviet Government was in a difficult situation. The Red army suffered
severe military defeats inflicted by the White armies and Entente troops. In order to assure

neutrality of hostile Menshevik authorities, Lenin’s government undertook the policy of

26 B A. 3axapos, A.I. Apemes, [Tpusuanue nesagucumocmu FOxcnoti Ocemuu u A6xasuu::Hemopus, nomumuxa, npaso, M. MTUMO MU]T
Poccun, 2008, c. 161.

421 Beemupnas ucmopus. B 10 m., Hosas ucmopus om anenutickoti peomoyuu XVII 6. 0o Benuroti Okmabpbekoii coyuanicmuueckoti peooyut,
VIII T; op.cit., pp.110-115.
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recognition of the puppet government, formed under the German occupation.”*! In fact, in 1920
Soviet Government signed a treaty with many puppet local authorities, among which were also,
the Georgian Menshevik ‘government’.**® Hence, in these circumstances, on May 7, 1920 the
Treaty of Moscow (Mockosckuii norosop, Moskovskiy dogovor, dmbzmgol bgandg3®eyemgds,
moskovis khelshekruleba), was signed between Soviet Russia (RSFSR) and the Democratic
Republic of Georgia (DRG) in Moscow.

The RSFSR was the first that de jure recognised the independence of Georgia;** in exchange
Georgia had to refrain from punishing and prosecuting all persons for actions committed on behalf
of the RSFSR or of the communist party (actually those people who aimed at overthrowing the
existing Menshevik authority).*** (Art.X).

In particular, art. X established: While art. X prescribed:

I'pysus 06a3yemcs 0c60600umsb 0m HAKA3AHUA U OM OAlIbHEUUe20 npecied08ans, cy0ebH020
uiu adMuHucmpamueHoeo, ecex Jiuy, noéeepemuxc;z Ha meppumopuu prfi’l/ll/l, maxkoeomy
npeciedosanuio 3a Oelicmeus, cogepuieHHvle 6 noawv3y Poccuiickon Coyuanucmuueckoti
@eoepamuenoii  Cogemckou Pecnybnuxku uau 68 NOAb3Y KOMMYHUCUYECKOU  Napmuu.
IHIPUMEYAHUE: [py3usa o6s3yemcsi HemMeOleHHO 0C80000ums iUy, HAxX00AWUXcs 8 mopemHoM
3aKAT0YeHUU 34 OesTHUA YKA3aHHO2O 6blude poda.435

[Georgia undertakes to exempt from punishment and from any further judicial or
administrative prosecution all persons who were subject to such prosecution in Georgia for
offenses committed in behalf of the RSFSR or of the communist party. Note: Georgia undertakes
to liberate immediately all persons under imprisonment for offenses as mentioned above].

Moreover, Georgia should not collaborate with troops of powers hostile to the RSFSR (e.qg.
England, America and the White Army). Thus Art. V prescribed:

Ilpusznasas cnpageonrusocmv mpebosanuii Poccuu o0 Hedonywenuu OmHbIHE HA
meppumopuu I py3uu HUKaKux 60eHHbIX onepayuii, Npebbl8aHUsi BOCHHBIX CUL U NPOYUX OeliCMBULI,
Mo2ywux cozoams Ha meppumopuu I pysuu yciogus, yepooicaowujue ee He3a8UCUMOCU ULU
Mo2ywux npespamums meppumoputo I py3uu 6 6a3y Ons onepayull, HANPAGIEHHbIX NPOMUE
Poccuiickoti Coyuanucmuueckoti @edepamusnoii Cosemcxoui Pecnybnuxku unu corwosuvix ¢ Hell

-~ )J436
20Cy0apcme u yCmaHoB81eHHO20 8 Hell 20CY0apCmEeHH020 NPABONOPAOKA...
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VIl 1; op.cit., pp.110-115.

32 |bid.,http://www.hist.msu.ru/ER/Etext/georgia.htm

3 [Ilam6a T.M., Henpommu A.YO., A6xasus. Ilpasossie ochoewl 2ocydapcmeentocmu u cyepenumema, 2.4. 2.4. Ixcnancus Tpysuu u 6opwba
abxazoe 3a nezasucumocms, 0p.cit., http://www.apsuara.ru/lib_sh/shamba24.php

4 Tocosop mexcoy Tpysueii u Poccueii om 7 mas 1920 200a, http://abkhazeti.info/history/1304990401.php
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[Recognizing the justice of Russia’s request that within the territory of Georgia henceforth
there shall not be permitted any military operations, the presence of military forces, or, generally,
activities which may create within the territory of Georgia conditions likely to endanger Russia’s
independence or to establish in Georgia a base of military operations directed against the RSFSR

or against states allied with the latter].

In this way the Treaty created preparative basis for eventual introducing Red Army into

Georgia.

8. The Georgian legal evaluation of the Treaty

The current Georgian Government when it put forward territorial claims to Abkhazian

territory, based its claims precisely on Art. V.

Poccuss  obs3yemcss  npusnams  6e3yciogHo  exooawumu 8 cocmas 1 py3unckoeo
T'ocyoapcmea, ... nudcecnedyrowue 2ybepnuu u obracmu oOwviewel Poccuiickoti umnepuu —
Tugnucckyro, Kymaucckyro u Bamymckyro co ecemu yezoamu u OKpyeamu, COCMAGIAIOUWUMU

03HaueHHble 2ybepHuu u obracmu, a makice okpyea 3akamanvcexkuti u CyxXymcKui.

[Article V. 1. Russia undertakes to recognise unconditionally as entering into the state of
Georgia, in addition to those parts of the province of Chernomorsk transferred to Georgia in
accordance with paragraph 1 of article 3 of the present treaty, the following provinces and regions
of the former Russian Empire: Tiflis, Kutais and Batum with all districts and circuits forming the
said provinces and regions, and, in addition, the circuits of Zakatalsk and Sukhum].

However, the provisions embodied in the Art. VI on which Georgia based, were in contrast
with the provisions of Art. I

Ucxooss  u3z  nposozenawennoco  Poccutickoti  Coyuanucmuyeckou — DedepamusHoti
Cogemcxkoii  Pecnyonuxou npasa 6cex HApoO008 Ha camoonpeoeienue 6nioms 00 HNOIHO20
omoenenus om I ocyoapcmea, 6 cocmas komopozo onu 6xooam, Poccus 6e302060pouno npusHaem
He3asucumocms u camocmosimenvrocms I pyzunckozo I'ocyoapcmea omkasvieaemcs: 006pOBOIbHO
OM BCAKUX CYBEPEHHbIX Npas, Kou npuraonexcaiu Poccuu 6 omnowenuu K 2py3uncKomy Hapooy u

»
3emiue .

[Article 1. Recognizing the principles proclaimed by the RSFSR concerning the right of all
peoples to self-determination, including complete secession from the state to which they belong,
Russia recognises unconditionally the existence and independence of the Georgian state, and
voluntarily renounces all sovereign rights which belonged to Russia with respect to the Georgian

people and territory].
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In particular, the Soviet Government renounced all sovereign rights that belonged to Russia in
relation to Georgian territories. But under Georgian territories there were understood, those
territories with which Karli-Kakheti (Georgia) accessed to the Russian Empire, that is, the
territories of Kartli and Kakhetia that included the Tiflis Gubernia (province) and a small part of
Kutais Gubernia (province). They were, therefore, the territories which did not include the
territory of Abkhazian kingdom. From this derives the fact that the Abkhazian territory was not
recognised as a part of the Georgian Democratic Republic. Moreover, here the Soviet Russia made
a reference to the Declaration of the rights of the peoples of Russia (2nd (15th), 1917), which “set
up the principle of free self-determination of the Russian Empire’s peoples” and conceded the
right to self-determination not only to Georgia, but also to Abkhazia.**’

Therefore, the analysis of the Moscow Treaty reveals the contradiction: one the hand Art.
IV established that as a part of the GDR would be not only the territories of Kartli-Kakheti
(Georgia), but also the territories of other Caucasian Kingdoms, not relating to the latter, among
them Sukhumi (Abkhazian kingdom) were also enumerated. On the other hand Art. | contradicts
to Art. IV recognising the sovereign rights of the GDR solely under the the Kartli Kakhetian
territories, with which Georgia passed under the protectorate of the Russian Empire, that is
without Abkhazia.

9. The Abkhazian legal evaluation of the treaty

During the stipulation of this Treaty the Abkhazian authorities were not informed in this
regard, and not invited to participate in negotiations**®. Therefore, Abkhazia did not ratify the
Treaty and did not have access to it. On the basis of the Roman principle pacta tertiis neque
prosunt neque nocent (treaties do not impose any obligations, nor confer any rights, on third), this
Treaty could not produce any effect on Abkhazia. IThe principle of pacta tertiis neque prosunt
neque nocent has been recognised in states' practice as fundamental, and its existence has never
been questioned.**® It has been reflected in numerous cases before the World Court. For example,
in the German Interests in Polish Upper Silesia Case, the PCIJ observed that: "[a] treaty only
creates law as between States which are parties to it; in case of doubt, no rights can be deduced

from it in favour of third States.”**° Hence the Treaty may not impose obligations upon a

37 See: Part Two Analysis of the Abkhazian case, Chapter 11 The Dissolution of the Russian Empire and the origin og the Georgian-Abkhazian
conflict, 2. The birth of the Russian Socialist Federative Republic, The Declaration of the Rights of the Peoples 1917 and its consequences, p.84.
438 T.M. llam6a, A.YO. Henpoumn, A6xaszus. [pasosvie ocrogwi 2ocydapcmeennocmu u cygepenumema, 2-¢ u3f., M., Uu-Okraso, 2004.
c. 90.

| ord McNair, The Law of Treaties, 1961, 309; R. Roxbourgh, International Conventions and Third States, 1917,453.

4“0 pClJ Ser. A, No.7, 28; see also Chorzow Factory Case, PCIJ Ser. A, No.17,45; Austro-German Customs Union Case, PCIJ Ser, A/B, No. 41, 48
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Abkhazia which is not party thereon.**! Indeed, for states non-parties to the treaty, the treaty is res
inter alios acta, that is does not harm or benefit thirds who are not a party to the contract.

Moreover, Abkhazia affirmed that at that time did not form part of Russia, therefore it
could not be object of Russian sovereign rights neither de facto nor de jure. Its official secession
from Russia was recognised at the Conference of Batumi (11 May 1918), when it was recognised
as a member of the Mountain Republics. Furthermore, its secession was in line with the principles
declared by the Soviet Government in the Declaration of the rights of the peoples of Russia (2nd
(15th), 1917).

Since Abkhazia was not object of the sovereignty of Russia, therefore the latter had no
rights to cede Abkhazian territory to Georgia by the force of the principle nemo dat quod non
habet (the transferee cannot receive any greater rights than those possessed by the transferor:

442
)

nemo dat quod non habet**?).*** It is evident that Russia could not transfer more rights than itself

possessed.
10. The treaty in the light of modern international law and jus cogens

The Treaty of Moscow actually encouraged and recognised illegal occupation of Abkhazia
on the part of Georgia. Indeed, Abkhazia at the time of the conclusion was the subject of
Georgian illegal occupation. By force of Art. 53, 64 of the Convention of Vienna (1969) these
kind of treaties have now become void and terminated as conflicting with the peremptory norm of
general international law (jus cogens). *** The force of a powerful prohibition on the use of force
operates here, which is contained in Article 2(4) of the UN Charter.**> From this imperative norm
derives the forbidding of territorial acquisition resulting from the threat or use of force. The
occupation by foreign military force can never bring about by itself a valid transfer of sovereignty
the occupation, does not transfer sovereignty over the territory to the occupying power.**°

The terms of SC Resolution 242 (1967)*" highlighted the inadmissibility of the acquisition
0448

of territory by force, and more emphatically, the Friendly Relations Declaration of 197

established that: the territory of a state shall not be the object of acquisition by another state

1 G, G. Fitzmaurice, Third Report on the Law of Treaties, YILC, 1958, vol. Il, p 25; C. Chinkin, Third Parties in International Law, 1993,7 et seq.

42 This principle, is rather a familiar feature of English law, but the principle is undoubtedly part of international law also. In fact, in Island of
Palmas, Arbitrator Huber stated: The title alleged by the United States of America as constituting the immediate foundation of its claim is that of
cession, brought about by the Treaty of Paris, which cession transferred all rights of sovereignty which Spain may have possessed in the region....It
is evident that Spain could not transfer more rights than she herself possessed. Island of Palmas (Netherlands v US) (1928) 2 RIAA 829, 842.

“3 James R Crawford, Part 111 Territorial Sovereignty, 9 Acquisition and Transfer of Territorial Sovereignty, Brownlie's Principles of Public
International Law (8th Edition), Oxford University press, 2012, pp.9-13

4 R. Luzzatto e F. Pocar, Codice di diritto internazionale pubblico, art. 53, Torino: Giappichelli, 2010.

#5 James R Crawford, Part 111 Territorial Sovereignty, 9 Acquisition and Transfer of Territorial Sovereignty, Brownlie's Principles of Public
International Law (8th Edition), Oxford University press, 2012, pp. 13-15

446 Eyal Benvenisti, The International Law of Occupation, Oxford, Oxford University Press, 2nd edn, 2012, p.6

M7 242 (SIRES/242) was approved unanimously by the UN SC on November 22, 1967. It was adopted under Chapter VI of the UN Charter, at
http://web.archive.org/web/20030414213210/at http://www.un.org/russian/documen/scresol/1967/res242.pdf

%8 The General Assembly, A/RES/25/2625, 24 October 1970, http://www.un-documents.net/a25r2625.htm
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resulting from the threat or use of force.**® Therefore, Georgia is thus precluded from annexing
the Abkhazian territory or otherwise unilaterally changing its political status and is bound to
respect and maintain the political and other institutions that exist in that territory. Additionally,
this vice (illegal occupation) could not be cured by recognition by third states. That is to say, the
recognition of Georgia’s boundaries, which included Abkhazia by the part of the RSFSR, did not
transfer the title to Abkhazian territory. On the basis above mentioned legal grounds the Treaty of
Moscow is to be qualified null and void therefore it is deprived of its legal effect from the outset.
In other words, the declaration of nullity thus operates with a retroactive effect (ex tunc)*>®.
Additionally, the Georgian authorities did not exercise effective and continuous control on
the Abkhazian territory;** nor did it have legal title to Abkhazian territory. There was no bilateral
treaty to provide for the incorporation of Abkhazia into Georgia. There are only two treaties of
1918, where Georgia recognised Abkhazian territorial integrity and guaranteed respect for its

political system.
11. The effects of the Moscow Treaty

However, since the GDR’s authorities did not exercise effective control over its territories,
they were therefore, unable to satisfy the obligations derived from the Treaty, namely Art. V, X. In
particular, they were unable to stop military operations and expel military forces of the Entente
countries from their territories. The treaty de facto was never implemented. Therefore, according
to some experts the RSFSR considered itself free of any Treaty obligation.*2

12. The reaction of third States

The Great Britain, the USA protested against the Treaty declaring it invalid due to the
absence of Georgian Democratic Republic’s effectivity.*>® Indeed, the Georgian Menshevik did
not exercise effective control over the territory of the GDR. Additionally the RSFSR itself had not
yet been recognised by the States.

“9 |bid.

%50 James R Crawford, Part |1l Territorial Sovereignty, 9 Acquisition and Transfer of Territorial Sovereignty, pp.20-25.

“*! The Mountain Republic ceased to exist in June of 1920.

2 AT. Apemes, E.I'. Cemepukoa, A6xasus u FOoxcnas Ocemus nocie npusnanus. Hemopuueckuti u cogpemennblii konmeken, 0p.Cit., p. 58-59.
3 |bid., p. 60; Becemupnas ucmopus. B 10 m., Hoeas ucmopus om anzenuiickoii pesomoyuu XV 6. 0o Bemuxoii Okmabpbckoli coyuanicmuyeckoii
pesonioyuu. VI T; Axagemus Hayk CCCP, M., 1961, pp.72-79.
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CHAPTER III

LEGAL STATUS OF GEORGIA AND ABKHAZIA UNDER SOVIET UNION
LEGISLATION

1. The foundation of the Georgian Socialist Soviet Republic

The predatory actions of the external foreign troops and the Georgian Menshevik policy
aggravated the living conditions of the Georgian people, and their impoverishment thus provoked
mass discontent. In 1921 mass protest of local peoples, which turned into open rebellion against
the Georgian Menshevik authorities and foreign forces of England and the US, mostly contributed
to the victory of the Red Army and facilitated the establishment of Soviet power.*** Indeed, thanks
to support of the inhabitants, the Red Army defeated the Entente countries and expelled them from
Transcaucasia.* In particular, in February of 1921 under direction of two Georgian Bolsheviks
(Joseph Stalin and Grigorij Ordzonikidze) the Red Army was introduced in Tiflis and the pro-
Soviet regime was established, thus disbanding the Georgian Democratic Republic. On the basis
of Declaration of the rights of the people of Russia on 25 February1921 the Georgian Soviet
Socialist Republic was proclaimed.**®

It is important to underline that the Soviet government was multinational. In particular it
was composed by all of the nationalities of the former Russian Empire. However, a big part of the
Bolshevik authorities were Georgians. It explains how come, in January of 1924 (after the death of
Vladimir Lenin), a Georgian became Leader of the Soviet Government, losif Vissarionovi¢
DZzugasvili, who passed into history under nickname Stalin and ruled the Soviet Union in the

period of 1924-1953.%%7

2. The liberation of Abkhazia, the creation of the Abkhazian Socialist Soviet
Republic

On 4 March of 1921 Abkhazian troops “Kyaraz”, with military support of the Red Army,
liberated the Abkhazian territories from the Georgian Mensheviks and foreign soldiers. According
to the Declaration of the rights of the people of Russia on 31 March 1921 the Abkhazian Soviet

Socialist Republic was proclaimed. On 21 May 1921 the Revolutionary Committee**® of the

4 AT. Apemes, E.I'. Cemepukora, A6xazus u IOocnas Ocemus nocie npusnanus. Hemopuueckuii u cogpemennblii konmexcm, 0p.Cit., p. 62.

5 G. Khagjapuridze, Bor ba gruzinskogo naroda za ustanovlenie sovetskoj vlasti, Moskva, 1956, p. 211

4% A T. Apemres, E.I'. CemepuxoBa, A6xasus u FOxcnas Ocemus nocne npusnanus. Memopuyeckuii u cospemennviti konmexcm, Op.Cit., p. 61.

7 Beemupras uctopus. B 10 1., Hosas ucmopus om anznutickoti pesomoyuu XV 6. 0o Benukoti OkmaGpbCKoii Coyuanicmuueckoii pegonoyu.
VI 1; Akagemus Hayk CCCP, M., 1961, cc.40-52

4% The Government of the Georgian Soviet Socialist Republic
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Georgian Soviet Republic produced an Act, which provided for the recognition of independence
of the Abkhazian Soviet Republic.**® In particular, the Declaration stated:

“Menbuesucmeras 61acmov ... CUIOU NOOABIANA BCAKOE NPOAGIEHUE DPeBONIOYUOHHOU
camooesmenbHocmu HAYUOHANIbHbIX MEHbUWUHCME, UYmo €030a8a10 cmpamelﬁ AHmMAacoOHU3IM
Meofcdy OMOeNbHbIMU HAYUOHATIbHOCMIAMU ... Ucxooa us Moo, PEGOJZIOI/;MOHHblI/Vl Komumem
Coyuanucmuuecxoti Cosemckoii Pecnyonuku I py3uu npuznaem u npusemcmeyem obpazosamue
nesasucumotl Coyuanucmuuecxou Cosemckoui Pecnyonuxu Abxazuu...” 460

[The Menshevik power ... supress with force any manifestation of revolutionary initiative
and activity, which led to strong antagonism between some nationalities [in Transcaucasia].
Hence, the Revolutionary Committee of the Georgian Soviet Socialist Republic recognised and
cheered the proclamation of the Independent Abkhazia Soviet Socialist Republic].

Thus Georgia renounced its territorial claims to Abkhazian territory. Moreover, it
recognised that their events of 1918-1921 were an act of illegal occupation of Abkhazia.

Hence, in 1921, after coming into power, the Soviet government proclaimed the Georgian
Soviet Socialist Republic and the Abkhazian Soviet Socialist Republic. Whether, at that time their

effectivity remained, is an open question.

3.  The Treaty of 1921 between the Georgian Soviet Socialist Republic and the
Abkhazian Soviet Socialist Republic and their access to the Union of Transcaucasian

Federative Republics

Until December of 1921, the Soviet government considered the Abkhazian and Georgian
Republics independent; although other States did not recognise these Republics putting under
doubts their effectiveness.

Under initiative of J. Stalin and G. Ordzhonikidze*", on the 16 December 1921 the
Abkhazian SSR (the Abkhazian Soviet Socialist Republic) and the Georgian SSR (the Georgian
Soviet Socialist Republic) concluded a treaty concerning military, financial-economic and political
collaboration (Art. 1). The preamble of the Union treaty of 1921 provides:

Ipasumenvcmeo Coyuanucmuueckou Cosemckou Pecnyonuxu I'py3uu, ¢ 00HOU cmopoHbl,
u Ilpasumenscmeo Coyuanucmuyeckou Cogemckoti Pecnyonuxku Abxazuu, — ¢ Opyeotl, ucxoos u3
271y60KOU 00WHOCMU HAYUOHANBHLIX V3, C85A3blealowux mpyosuuecs maccol 1 pyzuu u Abxazuu u

npuHUMAas 60 6HUMAaHue, uno mojibKo NOJIHOE obvedunenue ecex cun obeux 6pamc7<ux pecny@zuk

459 . - -
Mexnapayus Pesonoyuonnozo Komumema Coyuanucmuueckou Cosemckoii Pecnyonuxu [pysuu o nezasucumocmu Coyuarucmuyeckou

Cosemckou Pecnybnuxu Aoxazuu, 21 mas 1921,]xeman I'amaxapus, banpu I'orus, A6xaszus — ucmopuueckas o6racmo I pysuu, , ctp. 473-474

40 Texnapayus Pesomoyuonnozo Komumema Coyuanucmuueckoii Cosemckoii Pecny6muxu Ipysuu o nesasucumocmu Coyuanucmuyeckoil
Cosemckou Pecnybonuxu Abxazuu, 21 mas 1921,/ xeman I'amaxapus, banpu I'orus, A6xaszus — ucmopuueckas o6racmo I pysuu, , pp. 473-474

1 Grigory Konstantinovich Ordzhonikidze was one of the noted Bolsheviks, member of the CPSU (Politburo Political Bureau of the Central
Committee of the Communist Party of the Soviet Union) and close associate of Joseph Stalin, at http://hrono.ru/biograf/bio_o/orzonikidze.php



105

Moorcem obecneyums Kak UHmepecsl 8eIUKOU npozzemapcmﬁ peesoaioyuu, petuiu 3aKio4uns
Hacmwm;m? 002060p, O Ye20 HA3HAYUIU CEOUMU YNOJIHOMOYEHRHbIMU Hpaeumeﬂbcmeo
Coyuanucmuueckou Cosemckoti Pecnyonuxu [pysuu Cepeess Heanosuua Kasmapaose u
Ipasumenvcmeo Coyuanucmuuecxkou Cosemckou Pecnyonuku Aoxazuu Huxonas Heanmosuua
Akupmaea.462

[The Government of the Soviet Socialist Republic of Georgia on the one hand and the
Soviet Socialist Republic of Abkhazia on the other, proceeding from the national unity that exists
between the working classes of Georgia and Abkhazia, and with respect of effective protection of
the interests of both Republics, as well as of the interests of the Revolution through the joint
effort, decided to conclude this Treaty; for this purpose the Government of the Soviet Socialist
Republic of Georgia nominated its plenipotentiary representative Sergi Kavtaradze and the Soviet
Socialist Republic of Abkhazia — Nikoloz Akirtava].

Under terms of Art.1 was agreed that:

Coyuanucmuueckass Coeemckas Pecnyonuxa [pyzuu u Coyuanucmuueckas Cogsemckas
Pecnybonruxa Abxazuu ecmynaiom medcoy cobol 8 B0eHHblU, NOIUMUYECKUll U (QUHAHCO80-
SKOHOMUYECKULL COIO3.

[The Soviet Socialist Republic of Georgia and the Soviet Socialist Republic of Abkhazia
are founding the military, political and financial-economic union].

Under the terms of Art. 2, the Georgian and Abkhazian Republics created joint organs
with following competences:

a) eoenHvlll, 0) puHaHCOBbBIU, 6) HAPOOHO20 X03AUcmed, 2) noum u menezpagos, o)
Upe3BbIUAUHYI0 KOMUCCUIO, €) paboye-KpecmbsHCKYI0 UHCNEeKYUIO, JiC) HAPKOMIOCH, 3) MOPMPAH

[a) Military, b) Finances, c) Public Economy, d) Post and Telegraph, e) Extraordinary
commission, g) Workers and Peasant Inspectorate, h) Public Commissariat of Justice, i) Maritime
transportation].

Hence, the member parties enjoyed equal rights within the framework of this Union.

The Georgian SSR Constitution of 1922 made reference to the Union treaty between

Georgia and Abkhazia. In particular, Preamble of the Georgian SSR’s Constitution provides:
Ipumeuanue: ... Coyuanucmuyeckas Cosemckas Pecnybonuka Abxasuu, romopas
ooveounsemcs ¢ Coyuanucmuyeckou Cosemckou Pecnybnuxoti [py3uu nHa ocHose 0cob6020
COIO3HO20 MeAHCOY IMUMU PECNYOIUKAMU 002080DA.
[Nota: ... Socialist Soviet Republic of Abkhazia joins to the Socialist Soviet Republic on the

basis the union treaty signed between these both].

2 Bopwba 3a ynpouenue cosemckoii enacmu 6 I'pysuu, Cooprux doxymenmos u mamepuanos, T6., 1959, pp.177-178.
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Therefore, it should be clear that this does not deal with the incorporation of one Republic
into other, but the union of two Republics on the equal basis.

Only external affairs of the Georgian-Abkhazian Union were competence of Georgia.

The Note of the Union Treaty of 1921 provides as follows:

1. Unocmpanmusie oena ... 6 sedenuu Coyuarucmuyeckot Cogemcrkou Pecnybauxu
Ipyzuu.

[the foreign affairs shall ... within the competence of the Soviet Socialist
Republic of Georgia]

2. Bo ece kpaegvlie 0Ovedunenus 6 uyacmumocmu, 6 Dedepayuro 3aKasKa3CKux
pecnybnuk, Abxasust exooum uepes I pysuio, komopas npedocmasisem ei 00H)y
mpemuslo 4acnib C60UX MeCM.

[In every regional union, namely within the Federation of the Trans-Caucasus
Republics, Abkhazia enters through Georgia, which renders one third of its seats].

As a result, Abkhazia was access to the Transcaucasian Federative Republic formed by
Armenia and Azerbaijan together wuth Georgia. In particular, following a proposal by Vladimir
Ilyich Lenin on December 12-13, 1922 the Armenian, Azerbaijan SSRs and the Georgian-
Abkhazian Agreed Republic formed the Transcaucasian Federative Soviet Republic, especially for
military reasons. In the preamble, it was motivated by the threat of occupation on the part of the
Entente countries:

npusHasdas He3aBUCUMOoCnb U CYBEPEHHOCMb Kaxcoou us aOZOBQPMGG}OWLDCC}Z CMOpPOH U
CO3HABAS HEeOOXO0OUMOCMb CHAOMUMbL C80U CUNblL 6 yeix O60pOHbl u 6 uHmepecax
XO3AUCMBEHHO20 cmpoumenbecmed, — noCnmarosuld, 4mo OmHrblHe Coquaﬂucmuqecmte Cosemckue
Pecnyonuxu Azepbauioscana, Apmenuu u Ipysuu [obvedunennoti ¢ Coyuanucmuueckou
Cosemckoti Pecnybnukoii Abxasuu Ha ochoge 0c06020 COI03HO20 MeNCOY IMUMU PeCcnyOnuKamu
()020601%1463] ecmynarom mexncoy coOou 6 MecHbulll GOEHHbIU, NONUMUYECKUU U IKOHOMUYECKULL
COmo3 ...

recognizing independence and sovereignty each contracting parties and being aware of
necessity to consolidate forces in defense and for economy building purposes decided that Soviet
Socialist Republic of Azerbaijan, Armenia and of Georgia [united with Soviet Socialist Republic
of Abkhazia on the basis of special union treaty] are creating tight military, politic and economic
union...

Consequently, the Abkhazian SSR’s Constitution of 1925 confirms the assession of

Abkhazia to the Transcaucasian Republic:

42 Bopwba 3a ynpouenue cosemckoii enacmu 6 Ipysuu, T6., 1959, pp. 88-105.



107

"CCP Abxasus ecmb cysepenHoe 20CY0apCcmeo, ocyujecmensioujee 20Cy0apCmeeHHyo
811ACMb HA CBOell MEPPUMOPUL CAMOCMOSIMENLHO U HE3A8UCUMO OM OPY20U KAKOU-TUb0 61acCmiu.
Cysepenumem CCP Abxasuu, 66udy ee 000pOBOIbHO2O BX0JNCOeHUsI 6 3aKasKA3CKYHo
Coyuanucmuueckyro @edepamusnyio Cosemckyro pecnyonuxy (3COCP) oepanuuen monvko 6
npeodenax u no npeomMemam, yKasauuvim 6 koncmumyyusx smux Coiozos".

[The Abkhazian SSR is a sovereign state, which exercises its power independently on its
own territory ... Since the Abkhazian SSR accessed to the Transcaucasian Socialist Federal Soviet
Republic (TSFSR) on voluntary basis, its sovereignty is limited only within the matters
mentioned in the Constitutions of these Unions].***

The representatives of Abkhazia signed together with Georgian the Transcaucasian Union
Treaty on the equal basis. Only one difference was: Georgia and Abkhazia divided their quote of
places between each other. In particular, within the Transcaucasian Republic Georgia had two
third of places of third part of all the places, while Abkhazia one third of places of third part of all
the places.*®® Hence, although Abkhazia accessed to the Transcaucasian Union through Georgia,
Abkhazian Republic per se enjoyed the same degree of autonomy of other constituent members
within this Union and maintained a capacity to conclude the international treaties.*®® It witnesses
the fact that Abkhazia on on the 29 December 1922 was one of Republics, which founded the
Soviet Union. Indeed, the representatives of the Abkhazian SSR signed the Soviet Union Treaty
together with other the Transcaucasian Republics (see forward in the next paragraph). Thus, in this
period the Abkhazian SSR’s status was exactly the same of Georgian SSR and other
Transcaucasian Republics.

However, according to some experts effectivity of not only Abkhazia but all the
Trancaucasian Republics, including Georgia remained an open question.*®’ Indeed, under the
decision of the government of the RSFSR was established the Agreed Republic and then the

Transcauscasian Republic.

464 T M.IlIamGa, A.¥O.Henpourun, A6xasus. Ilpagosvie ochoewl 2ocydapcmeennocmu u cysepenumema. V3nanue 2-¢ nepepabotansoe. M.: U3j-Bo
PI'TOY, 2004, ¢.103.

%% Bopp6a 3a ynpouenne coperckoii Biactu B [py3ui, CGOPHHK J0KYMeHTOB M MaTepuanos, T6., 1959, crp. 177-178

466 T M.I1Iam6a, A.¥O.Henpourun, A6xasus. Ilpagosvie ochoewl 2ocydapcmeentocmu u cysepenumema. V3nanue 2-¢ nepepaboransoe. M.: U3j-Bo
PI'TDVY, 2004, p.105.

7 C. T. Apkomen, Mamepuansi no ucmopuu omnadenus 3axagkazvs om Poccuu, 2-¢ 3. - Tudmuc : Tocusnat [pysuu, 1931, p.76.
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4. The foundation of the Union of Soviet Socialist Republics and legal status of the Georgian
and Abkhazian Soviet Socialist Republics

All the four the Transcaucasian Republics (Armenia, Azerbaijan, Georgia and Abkhazia)
together with the Ukrainian and Belarussian SSRs headed by the RSFSR participated in the
drawing up of the Union Treaty of the Soviet Socialist Republics USSR.*®® Thus Abkhazia as well
as Georgia were among the founders of the USSR. On the 29 December 1922 the All-Union
agreement was officially approved by the RSFSR. A day later, on 30" December 1922 the Soviet
government issued a Declaration on the foundation of the Union of Soviet Socialist Republics.*®
On 31 January of 1924 the first Soviet Union’s Constitution was adopted based on a principle of
voluntary union of the peoples of Russia, which was set up by the Declaration of the rights of the
peoples of Russia. The Constitution was composed of the Declaration on the foundation of the
USSR (1) and the All Union Treaty (11).*”® Although the Abkhazian Republic participated in all the
process of negotiation and foundation the Soviet Union in the text of the Constitution amongst the
founders there is not mention the Abkhazian Republic, there is reference only to the Georgian
Republic. Indeed, the preamble to the Il Chapter of the USSR Constitution the constituent
Republics of the Union were enumerated:

“Poccuiickaa coyuanucmuyeckas @edepamusnas cosemckas pecnyoauxka (PCDCP),
Ykpaunckas COYUAIUCINUYECKAS coB6emcKas pecnyoauxa (YCCP), benopycckan
coyuanucmuueckas —coeemckas pecnyonuka (BCCP), 3akaskaszckas coyuarucmuyeckas
gedepamusnasn cosemckasn pecnyonuxka (3COCP: coeemckas coyuarucmuyeckas pecnyonuka
Aszepbeudocan, cosemckas —coyuanucmuyeckas pecnyonuxa Ipysuu  [obvedunennas ¢
Coyuanucmuueckoui Cosemckou Pecnybnukoi Abxazuu Ha ochose 0c00020 COIO3HO20 MeHCOY
omumu pecnybniukamu 002060pal - u coeemckas coyuarucmuyeckas pecnyoiuxa Apmenus),
Typxmenckas  coyuanucmuveckas  coeemckas  pecnyonuxka  (TypkCCP), V36ekckas
coyuanucmuveckas cosemckas pecnyonuxa (Y3CCP) u Taodoicuxckas coyuanucmuyecKkas
cogemckasn pecnyonuxa (TadoCCP) obvedunsiomes 8 00HO coio3Hoe eocyoapcmeo - (o3
COBEMCKUX COYUATUCUYECKUX pecnyonuk .

[The Russian Socialist Federal Soviet Republic, the Socialist Soviet Republic of Ukraine,
the Socialist Soviet Republic of Byelorussia, and the Socialist Soviet Republic of Transcaucasia

(including the Socialist Soviet Republic of Azerbaijan, the Socialist Soviet Republic of Georgia

88T M. Lllamba, Poccus - Abxasusi: ucmopus u cogpemenrocms, Ne 3, Becrauk MI'MIMO, 2010, c. 15.

S 7. AsanoB. [Ilpucoeounenue Ipysuu « Poccuu, M.: Beue, 2011, p.79 — 306 c¢. — (OrmeMm wu wMedoM) at
http://www.hist.msu.ru/ER/Etext/georgia.htm

4010.C Kyxymkun, O.M.Yucrsakos. Ouepk ucmopuu Cosemcxoii Koncmumyyuu. M., Tlonurusaar, 1987.
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[united with Abkhazian SSR on the basis special Union accord], and the Socialist Soviet Republic
of Armenia) united themselves in one federal state” The Union of Socialist Soviet Republics.]*"*

Nonetheless, under the Georgian SSR was meant, as can been seen before, the
confederative union of Georgia and Abkhazia. It puts in evidence the Constitutions of the
Georgian SSR and Abkhazian SSR. These Constitutions provide that Abkhazia like Georgia
became a part of the USSR in quality of the Soviet Republic (the first-level Soviet sub-unit).*"?
The status as the first sub-unit was reflected by the Georgian and Abkhazian constitutions. Indeed,
the fist level subunits of the Soviet Union called Soviet Socialist Republics (SSR) and in these
Constitutions Abkhazia was named as the Abkhazian Soviet Socialist Republics (SSR).

In particular, the Georgian SSR’s Constitution provides:

Crates 9. ... Couumanuctuueckas CoBerckas PecnyOmuka AOxa3uum BXOAUT B
Commanucruyeckyro Coserckyro Pecriyonuky I'py3un B cuity 0co60ro Mexay HUMU ):[01“013opa.473

[Art. 9 Socialist Soviet Republic of Abkhazia joins the Georgian SSR on the basis special
agreement concluded between them]

Furthermore, in April 1 of 1925 the Abkhazian SSR adopted the Constitution that
confirmed it:

CCP Abxaszus ecmv cysepeHHOEe 20CY0apcmeo, ocywecmeisauee 20Cy0apCmeeHH)Io
811ACMb HA CBOEU MEPPUMOPUU CAMOCOAMENLHO U HE3A8UCUMO OM OPY2oll KaKou-1ubo 81acmu.
Cysepenumem CCP Ab6xasuu, 66udy ee 000pOBOIbHO20 BX0NHCOeHUsI 6 3aKaBKA3CKYI0
Coyuanucmuueckyro @eoepamusnyio Cosemckyio pecnyonuxy (3CDPCP) oepanuuen monvko 6
npe()eﬂax u no npedmemaM, YKA3aHHbIM 6 KOHCMUmMYYusiax smux Coro3o0s.

[The Abkhazian SSR is a sovereign state, which exercises its power independently on its
own territory ... Since the Abkhazian SSR accessed to the Transcaucasian Socialist Federal Soviet
Republic (TSFSR) and then to the Soviet Union on voluntary basis, its sovereignty is limited only
within the matters mentioned in the Constitutions of these Unions].*"*

Until 1931, Abkhazia was a full union Republic within the USSR, and it had a special
treaty-based relationship with Georgia.

On the basis of these materials it can be affirmed that Abkhazia and Georgia had the same
status within the USSR, namely the status of the first-level sub-unit of the Soviet Union. In this

period Abkhazia and Georgia enjoyed a period of stability and interethnic tolerance.

4" }0.C Kyxymkns, O.M.Unctsikos. Ouepk ucmopuu Cosemcxoii Koncmumyyuu. M., Tlomutusaar, 1987.

472 Koucurymus (OcHoBHo#i 3axon) Corosa Coerckux Conmanuctrueckux Pecry6mik (yreepsxaena |l Cohesnom Cosero Coroza CCP ot 31
sHBaps 1924 1) (c wW3MeHeHWsAMH M JIONOJNHEHWsMH) (mpekparmna jedictBue), at  http://constitution.garant.ru/history/ussr-
rsfsr/1924/red_1924/185480/chapter/1/

478 Cueszonr Cosemos Coioza CCCP, coiosnwvix u agmonomuvix Cosemekux Coyuanucmuueckux Pecnyoaux, T. 6.,cTp. 497-519

474 T M.IllamGa, A.¥O.Henpourun, A6xasus. Ilpasosvie ochoewl 2ocydapcmeennocmu u cysepenumema. V3nanue 2-¢ nepepaboransoe. M.: U3-Bo
PI'TOY, 2004, p.103.
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5. Downgrading of the Abkhazian Republic’s status and forced deportation of the
Abkhazians during the Stalin epoch

Nine years later, on February 19, 1931, under Stalin’s government the Abkhazian Soviet
Republic (the first-level Soviet sub-unit) was transformed into the Abkhazia Autonomous Soviet
Socialist Republic (the second level Soviet sub-unit) inside the Georgian Soviet Socialist Republic
(the first-level Soviet sub-unit) within the USSR. The reduction of the status of the Abkhazian
Republic was in conflict with the principles proclaimed by the Declaration of the rights of the
peoples of Russia, embodied in the USSR Constitution of 1924. Making Abkhazia a part of the
Georgian Soviet Socialist Republic within the USSR reflected the predominantly pro-Georgian
position of Moscow, especially under Stalin. As a consequence, the Abkhaz national intelligentsia
prepared appeals to the leadership of the USSR in favour of secession from the Georgian SSR in
order either to join the RSFSR or to form a separate Abkhaz Union Republic. However, these
Abkhazians demands were declined. It triggered Abkhazian mass protests, which expressed their
“non-confidence” in the All-Union Soviet government and held mass meetings for several days
(from 18 to 26 February 1931), which were accounted of little importance. This was the first
manifestation of protest against the Soviet central government.*”

The status of Abkhazia as a second-level sub-unit of the Soviet Union was endorsed in the
USSR Constitution of 1936 (Art.25):

B I'pysunckou Cosemckoii Coyuanucmuueckou Pecnybauxe cocmoam: Abxasckas ACCP,
Aoorcapcras ACCP, FOzo0-Ocemunckas agmoHOMHAs obnacmp.*’®

[The Georgian Soviet Socialist Republic includes the Abkhazian Autonomous Soviet
Socialist Republic, the Adjar Autonomous Soviet Socialist Republic and the South Ossetian
Autonomous Region].

After the downgrading of Abkhazia in 1937-1953 the Abkhazian and non-Abkhazian
peoples of the Abkhazian Autonomous SSR were the object of continuous repression and
discrimination by the Georgian SSR’s authorities. This was possible because the Georgian Soviet
Socialist Republic (GSSR) enjoyed a rather privileged position within the USSR (under the
government of Stalin). Indeed, although all major decisions were made in Moscow, the Georgian

authorities were able to pursue their own discriminatory and unconstitutional policy in Abkhazia.

“5B.A. 3axapos, A.I. Apemes, Ilpusnanue nesasucumocmu FOxcnoii Ocemuu u Abxasuu: Hemopus, nonumuka, npago. M.: MTUMO MU]T
Poccun, 2008, ¢. 103.

478 Konctutymus (OcHoBHoit 3akon) Coroza Coercknx CONMANNCTHUECKHX PecryGmuk, yTBepiaeHa mocTaHoBnennmeM Upesssraaitoro VNI
Cobesna CoseroB Coroza Coserckux Coumanucruueckux Pecrybmuk ot 5 nexabps 1936 r., at http://constitution.garant.ru/history/ussr-
rsfsr/1936/red_1936/3958676/chapter/2/#block_1200
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Georgia undertook the national discriminatory policy of ‘the double standard’ on the social,
political, economic and cultural level.

In particular, in the period of 1949-1953, only the Georgians were allowed to settle down in
the big Abkhazian cities, whilst the Abkhazians, the Russians, the Armenians, the Jews and other
non-Georgians could live only in the small towns or the rural areas. In all the prestige places of
employment solely Georgians were appointed, and only the local Georgians could benefit various
social programs. Hence, a great number of non-Georgians inhabitants were forced to leave their
own homes and own towns. Approximately one thousand five hundred of the non-Georgian
families left the Abkhazian Autonomous SSR due to unsustainable living conditions.*”’

Additionally, in 1937 the Georgian authorities effected the forcible resettlement of
Abkhazians from the native birth places into infertile lands, e.g. Siberia, North Kazakhstan. While
the native Abkhazian cities and villages were populated by the Georgians. The forced removal of
the Abkhazians from their homelands was accompanied by a series of repressions, which took
place with aim of eliminating the intellectual non-Georgian classes, especially, the Abkhazian
ones. 4’8

Therefore, the Georgian SSR policy’s aim was to change the ethno-demographic balance in
the Abkhazian ASSR to the detriment of non-Georgians, especially the Abkhaz people. A
consequence of this discriminatory and oppressive policy was the artificial modification of the
demographic situation in the period from 1937 - 1953: the 26,4% of ethnic Abkhazs in Abkhazia
had fallen to 18,0%.*”® At the same time, the 24.4% of Georgians had gone up to 39,1%. In this
way, the ethnic Abkhazians became the ‘numerical minority’ in the own homeland. The
repressions and the forced resettlements of the Abkhazians were accomplished under the control

of Lavrentij Beria.*®
6 Georgianization

At the same time, the authority of the Georgian SSR attempted to establish the hegemony
of Georgian culture to the detriment of other cultures. With this aim Georgian authorities
undertook the policy of Georgianization, that is the forced assimilation directed towards
eliminating any cultural, religious, linguistic and traditional particularity of the non-Georgians. To

be exact, the Georgianization policy consisted of the prohibition of teaching in Abkhazian and

477
478
479
480

C.M. lllamba, Poccus - Abxasus: ucmopus u cogpemenrocms , Ne 3, Bectauk MI'MIMO, 2010, c. 17.

C.M. lamba, Poccust - Abxazus.: ucmopusi u cospemenHocms , Op.Cit. . 17.
at http://www.ethno-kavkaz.narod.ru/rnabkhazia.html

Berija, uno dei sottoposti piu fidati di Stalin, nell 1926 divenne il capo dellOGPU georgiano. In seguito fu nominato segretario di
partito in Georgia nel 1931 e per l'intera regione transcaucasica nel 1932, infine divenne membro del Comitato Centrale del Partito Comunista
nel 1934. Anche dopo essersi trasferito dalla Georgia, continud a controllare effettivamente il Partito Comunista della Repubblica, fino a quando
venne epurato nel luglio 1953.
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Russian languages and the use of native languages in the Abkhazian Republic. Although the non-
Georgian children did not speak Georgian they were allowed to study only in the Georgian
schools. In fact, Georgian became the primary language of instruction in Abkhazian schools.
The Abkhazian orthography was substituted for by Georgian.*** As a result, from 1938 the
Abkhazian population was deprived of the possibility to read in their original language books,
newspapers, publishing. Moreover, the writing of toponymal names of the Abkhazian Republic
were replaced with Georgian ones.*®? By changing demographic balance, introducing new values,
which were different from the original traits, the Georgian authorities attempted to eradicate
Abkhazian culture and its national identity. All this anti-Abkhazian discriminatory policy was
justified, similar to the Menshevik authorities (1918-1921) by local Georgian Soviet authority
with the theory fabricated in 1919-1920 by P’avle Ingoroq’va.

According to Abkhazian scholars the actions the Georgian authorities implemented, step-
by step in 1937-1953, qualifies as a cultural genocide. This term was conceived in 1944 by
Raphael Lemkin and qualified as one of (his) eight dimensions genocide.*®® However, the 1948
Convention on the Prevention and Punishment of the Crime of Genocide*®* did not envisage this.
In fact, Articles Il and Il of the 1948 Convention prohibit physical and biological genocide but
makes no mention of cultural genocide. In order to be called "genocide™ a crime must include both
elements:1) the mental element, meaning the "intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such™(Art. II), and 2) the physical element, that is destroying
of members of such a group (art. 111).*3® Hence the 1948 Convention deliberately omitted it.*®® In
1994 it was to revisit in the early drafts of the UN Declaration on the Rights of Indigenous
Peoples, which directly prohibited cultural genocide.*®” However, it was ultimately excluded from

the final Declaration*®

(except for a limited prohibition on the forcible transfer of a group’s
children) for a debate emerged over its proper scope. Under international law, genocide is only
limited to physical and biological manifestations. In other words, the present understanding of
genocide refers to the body of the group and not culture or traditions. The cultural genocide was
put aside by the Convention’s drafters. Cultural genocide plays only a subsidiary role in our

present understanding of genocide and group destruction. Even though the UN Declaration on the

481 ¢ M. lllam6a, Poccusi - Abxasus: ucmopust u cospemennocms , Ne 3, Becrnuk MI'MIMO, 2010, c. 17.

82 Ibid..
“8 Ppolitical, social, cultural, economic, biological, physical, religious, and moral dimensions; D. Nersessian, Rethinking Cultural Genocide under
International Law in Human Rights Dialogue Series 2 (SPRING 2005)12, at

https://www.carnegiecouncil.org/publications/archive/dialogue/2_12/section_1/5139.html/:pf printable
® GA NU Convention on the Prevention and Punishment of the Crime of Genocide on 9 December 1948, at
https://treaties.un.org/doc/publication/unts/volume%2078/volume-78-i-1021-english.pdf
48 pid..
6 D, Nersessian, Rethinking Cultural Genocide under International Law in Human Rights Dialogue Series 2 (SPRING 2005)12, at
487 A
Ibid..
%8, Davidson, Cultural Genocide, New Brunswick, NJ, Rutgers University Press, 2012, p.101-102.
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Rights of Indigenous Peoples*®®

made no reference to the cultural genocide, it is a significant tool
towards eliminating human rights violations and discrimination against indigenous peoples and
their marginalization. Thus, the Declaration recognizes the following rights of indigenous
peoples: 1. Indigenous peoples and individuals have the right not to be subjected to forced
assimilation or destruction of their culture. 2.States shall provide effective mechanisms for
prevention of, and redress for: (a) Any action which has the aim or effect of depriving them of
their integrity as distinct peoples, or of their cultural values or ethnic identities; (b) Any action
which has the aim or effect of dispossessing them of their lands, territories or resources; c) Any
form of forced population transfer which has the aim or effect of violating or undermining any of
their rights; (d) Any form of forced assimilation or integration; (e) Any form of propaganda
designed to promote or incite racial or ethnic discrimination directed against them.*°

Hence, terms of the UN Declaration on the Rights of Indigenous Peoples prohibits the
actions of Georgia undertaken in 1937-1953 against the Abkhazians such as ‘georgianization’,
their forced deportation and discrimination.

Moreover, there are other important international instruments, such as the Universal
Declaration of Human Rights,“** International Covenant on Economic, Social and Cultural
Rights, ** towards eliminating human rights violations and discrimination undertaken by the
Georgian SSR in 1937-1953 against the Ethnic Abkhaz.

The experience of being the Autonomous Republic of the Georgian SSR within the USSR,
especially in the period of 1937-53, had far-reaching consequences for Abkhazia and aggravated
mutual alienation. With time Abkhaz protests took the form of open opposition against Tbilisi’s
authorities, which resulted in repeated protest rallies against Georgian policy of suppression of
Abkhazian national and cultural identity. The Abkhaz, were the only nation in the Soviet Union,
which continuously (in 1931, 1957, 1967, 1977 and 1989) expressed discontent against its

inclusion into the Georgian SSR and appealed for the restoration its status prior of 1931.4%

8 Although the General Assembly Declaration is not a legally binding instrument under international law, it represents setting an important
standard for the treatment of indigenous peoples.

4% The GA NU Declaration on The rights of indigenous, of 13 Sept. 2007, http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf

1 part A of General Assembly resolution 217 (111). International Bill of Human rights, at http://www.un-documents.net/a3r217a.htm

2 International Covenant on Economic, Social and Cultural Rights, GA 2200A (XXI) of 16 December 1966, entry into force 3 January 1976 , at
http://www.ohchr.org/EN/Professional Interest/Pages/CESCR.aspx

8 AT. Apemes, E.I'. Cemepuxoa, A6xasus u FOoicnasn Ocemus nocae npusnanus. Memopuyeckuii u cospemennbiil Konmexcem, 0p.Cit., €.58-73;
lamba T.M., Henpoummn A.YO., A6xasus. Ilpasogvie ochosvl eocyoapcmeennocmu u cyeepenumema, 2.4. 2.4. Dxcnancus ['py3un u 6opnba
abxa30B 3a HE3aBUCHMOCTb, , M.: U3x-Bo PI'TDY, 2004, at http://www.apsuara.ru/lib_sh/shamba24.php
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7 The death of Stalin and the legal status of Abkhazia under the URSS Constitution 1977

After the death of Stalin, Nikita Khrushchev carried out the policy of Abkhazian
rehabilitation. The discriminatory measures against the Abkhazian population were substantially
mitigated, and education in Abkhaz and the Abkhaz media were revived.***

However, the most notable changes are associated with the period of Leonid Brezhnev’s
government (1964 -1982). These changes were endorsed in the USSR Constitution of 7 October
1977.°%® In comparison with the previous USSR constitution of 1936*%°, the USSR of 1977
provided for larger autonomy to the Soviet sub-units of the second-level. Under terms of Chapter
10, Article 84 of 1977 USSR Constitution the second-level sub-units that is, the Autonomous
Republics:

Cmamvs 84. Teppumopus aemoHOMHOU pecnyOIuKu He Modxxcem Obimb UMeHeHa Oe3
ee coeﬂacuﬂ.497
[The territory of an Autonomous Republic may not be altered without its consent.]

In this way, the territory of the Autonomous Republics, similar to the Soviet (Union)
Republics would not be altered without their consent (Art. 84).4%®

Moreover, similar to the previous USSR Constitution of 1936 (Art. 92, 89), the USSR
Constitution of 1977 consolidated the right of the second level sub-units to own constitution (Art.
82) and own parliament:

Cmamos 82. AsmonomHnas pecnyOoiuxa HAX0OUmcs 8 COCMAge CON3HOU PecnyONIUKU.
Aemonomnasn pecnybnuka ene npedenoe npas Corwsa CCP u cowo3noi pecnyoruxu
CaAMOCmOAmMeENIbHO peuaem 60Nnpocsl, OmHocAwmuecA K ee eeoenuro. Aemonommuas
pecnyonuka — umeem  ceoro  Koncmumyyuro, coomeemcmesyrowyro Konemumyyuu CCCP u
Koncmumyyuu coro3noii pecnyonuxu u yyumléaoug)o 0CoOOEHHOCMUY a8MOHOMHOU pecnyOIUuKU.

[Article 82. An Autonomous Republic is a constituent part of a Union Republic. In
spheres not within the jurisdiction of the Union of Soviet Socialist Republics and the Union
Republic, an Autonomous Republic shall deal independently with matters within its jurisdiction.

An autonomous Republic shall have its own Constitution conforming to the Constitutions of the

49 AT. Apemres, E.I'. CemepukoBa, A6xasus u FOxcuas Ocemus nocne npusnanus. Memopuyeckuii u cospemennviti konmexcm, Op.Cit., ¢.58-73

% Komcturymus  (OcHoBHOM  3akon) Corosa  Coperckux  Coumanuctmueckux — Pecry6muk, 7 oktsibps 1977 1., at
http://constitution.garant.ru/history/ussr-rsfsr/1977/red_1977/5478732/chapter/10/#block_1000

4% Ibid., at http://constitution.garant.ru/history/ussr-rsfsr/1977/red_1977/5478732/chapter/10/#block_1000

7 Ibid., http://constitution.garant.ru/history/ussr-rsfsr/1977/red_1977/5478732/chapter/10/#block_1000

% Komcrurymms  (OcHoBHOH  3akon) Corosa  Coperckux  Coumanuctmueckux — Pecry6mumk, 5 gexabps 1936 r., at
http://www.hist.msu.ru/ER/Etext/cnst1936.htm
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USSR and the Union Republic with the specific features of the Autonomous Republic being taken
into account.]

Cmamus 143. Bvicuuum opeanom 2ocyoapcmeeHHOU 61dcmu A8MOHOMHOU pecnyOonuKu
saensemcs Bepxosuwiii Cosem asmonomuou pecnyoauxu. Ilpunasmue Koncmumyyuu agmoHomHouU
pecnyonuxu, BHeCeHUe 6 Hee UBMEHEHUl,  YMEepHcOeHue 20CYOapCmeeHHblX NIAHO8
9KOHOMUYUECKO20 U COYUanbHO2O paA36UMus, a makKxce 20Cy0apcmeeHno2o 0O0xcema
ABMOHOMHOU pecnyOnuKy,  00pazosanue NOOOMYEMHLIX eMy  Op2aHO08  OCYWeCMEIISAemcs
ucknrouumenvho Bepxoeuvim Cogemom asmMoOHOMHOU pecnyOonuxku. 3aKoHbl a8MOHOMHOU
pecnybnuku npunumaiomes Bepxosuvin Cosemom asmornomnoi pecnybuuxu.*™
[Article 143. The highest body of state authority of an Autonomous Republic shall be

the Supreme Soviet>®

of that Republic. Adoption and amendment of the Constitution of an
Autonomous Republic; endorsement of state plans for economic and social development, and of
the Republic's Budget; and the formation of bodies accountable to the Supreme Soviet of the
Autonomous Republic are the exclusive prerogative of that Supreme Soviet. Laws of an
Autonomous Republic shall be enacted by the Supreme Soviet of the Autonomous Republic.]
Under terms of the 1977 USSR Constitution the unique deference was the right to secede
from the USSR with authorization of the USSR government, which granted only to the Soviet
(Union) Republic, that is, to the first-level sub-units (Article 72). Therefore, the Soviet (Union)
Republics could not legally secede from the Soviet Union without consent of the USSR

government.*™

Moreover, the Soviet legislation did not provide the effective tools to realize this
right.

Another important change was endorsed in the Abkhaz ASSR Constitution of 1978, Art. 70:

T'ocyoapcmeennvimu  szvikamu Abxazckou ACCP sagnsiomces adbxazckuu, epy3uHCKull u
pycckui azviku. Abxasckou ACCP ocywecmeénsem 2ocyoapcmeennyio 3a60my 0 6CceMepHOM
passumuu abxazcko2o A3vlka U obecneyusaem e2o ynompedienue e2o u Opyeux 20Cy0apcmeeHHblx
A3bIKOB 8 20CYOAPCMBEHHBIX U OOULECTNBEHHBIX OP2AHAX, 8 YUPEHCOCHUSX KYAbMYpPbl, NPOCEEUJeHUS
u Opyeux.

[The state languages of the Abkhazian ASSR are Abkhaz, Georgian and Russian. The
Abkhazian ASSR provides state care about all possible development of Abkhaz language and
guarantees its usage and other official languages in national and public organizations and in

institutions of culture and education].

49 Komcturyrms  (Ocmosmoit  3akom) Coroza  Coserckux  CommamucTuueckux — Pecny6muk, 7  oxtabps 1977 r., at

http://www.hist.msu.ru/ER/Etext/cnst1977.htm#18
%0 The name of parliament of the second level sub-units of the Soviet Union.
so1 P. Biscaretti di Ruffia, G. Crespi Reghizzi, The USSR Constitution of 1977, art. 75, op.cit., p.44.
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The Abkhaz language became with Georgian and Russian a state language in the
autonomous territory.>®

Thus, under the government of Brezhnev Abkhazia enjoyed larger autonomy than under
previous Soviet leader, however, the antagonism that exists between the Georgians and the

Abkhazians has hindered their mediation and cooperation.

CHAPTER IV
THE SECESSIONIST MOVEMENTS AFTER PERESTROIKA
1. The National front and its role

a. The Popular front of Georgia

The impact of the reforms launched by Gorbachev beginning in April 1985, soon stirred up the
Georgian Republic also. The secessionist process affected all three Soviet sub-units. It started on
the first-level sub-unit that is on the level of the Georgian Soviet Republic (the first-level sub-unit
of the USSR) and then it involved the second-level sub-unit of the USSR — the Abkhazian
Autonomous Republic and the third-level sub-unit of the USSR the Autonomous region of South
Ossetia.

In Georgia, as in other Soviet Republics, the Glasnost policy created an unprecedented
platform for separatist forces to emerge.>® Indeed, in 1980-1989 it led to the appearance of the
pro-separatist forces the so-called Popular Front of Georgia. The Popular Front of Georgia was
encouraged and supported by the pro-Perestroika central fronts of Gorbachev’s team. *** The
Popular Front of Georgia, officially called the“Committee for National Salvation” was formed on
the 5" November 1989, and was composed by several informal nationalist organisations in the
Georgian SSR. The most radical among these groups was the Round Table/Free Georgia coalition,
headed by Zviad Gamzakhurdia. From the outset, the Gamzakhurdia platform unequivocally
included Georgian secession from the USSR and the building up the Georgian independent state
within the boundaries of the Georgian SSR, that is, with the boundaries fixed by Stalin. This
radical informal organization also considered Georgian as the only state language, espoused

extreme anti-minority, ethnocentric and chauvinist positions and demanded expulsion of the non-

%2 Komcrurymus (OcmoBmoit 3akon) AGxasckoit Asrtonomuoit Coserckoii Cormamuctuueckoit Pecrybmuxm.  Cyxymm, 1979, at

http://apsnyteka.org/2022-konstitutsiya_abkhazskoy ASSR_1979.html
5

2 B.A. Tleuener, Cuymuoe epems 6 nogetiueti ucmopuu Poccuu, 1985 - 2003: Hemopuueckue ceudemenscmed u pazmMbludieHus Y4acnHuka
cobuimuii, Hopma M., 2007; B.A. IleueneB, Pacnado CCCP: ucmopuueckas ciydaiHOCmb uiu cnianuposanuas axyus? IIpedcmaeumenvhas
61acmb: MOHUMOpUH2, anaus, ungopmayus. 1998. Criert. Boiyck., http://pycrpana.pdy/article.php?nid=12735
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Georgians living in the Georgian Republic, particularly the South Ossetians, the Abkhazians, the
Russians and others. In the 1980s Popular Front’s delegates were able to bring pressure on the
Georgian parliament, the Georgian Supreme Soviet. Indeed, under pressure of these nationalist
forces the Georgian SSR undertook a new policy of Georgianization, directed to assure the
hegemony of the Georgian nation at the expense of non-Georgians in all of the spheres of society
life.>%

In November 1988 the Georgian Supreme Soviet published a State Program for the
Georgian language and in August 1989 adopted it.>® This law made the teaching of the Georgian
language obligatory in all schools and required Georgian language and literature tests as
prerequisites for entry into higher education. It led to rising fears among Abkhazians of a renewed
attempt at Georgianization of them also.>®” Parallel to this informal organization and nationalist
forces of Round Table/Free Georgia by means of mass media spread anti-non-Georgian
propaganda.®®® Namely, they called for abolition of the autonomous status of the Abkhazian ASSR
and other Soviet sub-units forming the Georgian SSR within the Soviet Union. They also
advanced one of the slogans “Georgia for the Georgians” and propagandized the expulsion of so-
called ‘guests’ non-Georgians.’® Among the measures of Georgianization, which infringed the
rights and lawful interests of non-Georgians, namely Abkhazians, was the Georgian Supreme
Soviet’s decision to open a branch of the Tbilisi State University on the grounds of the Georgian
sector of the Abkhaz State University in the Abkhazian capital Sukhumi, which was deemed to be
a threat to the viability of Abkhazia's own university. >° It provoked the protest of the
Abkhazians, which resulted in ethnic clashes between the Georgians and the Abkhazians of 15
July 1989.°'* Moreover, on 20 September 1989 two drafts of the Georgian Supreme Soviet laws
were published: first was “On election of the Georgian SSR’s deputies of peoples,” which was

approved on 18 August 1990°'?; and another one “On amendments and annex to the Georgian
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SSR’s Constitution (Basic Law),” which entered in force on 18 November 1989°*%. The law On
election of the Georgian SSR’s deputies of peoples banned regional parties from the upcoming
Georgian parliamentary elections. >** Hence, with outlawing regionally-based parties from
Georgian parliamentary election, the Abkhazian Autonomous SSR was deprived to the possibility
of participating in the running of the Georgian SSR. In other words, enactment by the Georgian
Supreme Soviet of a new electoral law, Abkhazia was prevented from fielding candidates for the
posts of deputies.

While, according to the law On amendments to the Constitution the Georgian SSR would
reserve the right to secede freely from the USSR as this was a sacred and inviolable right (Article
69).”™ In other words, in practice, Georgia affirmed that it was free to secede from the Soviet
Union with territory of the Georgian SSR, comprising the Soviet sub-units forming it, namely with
Abkhazia.

In 1990 under pressure of the national front of Georgia the Georgian Supreme Soviet also
produced two laws: the 9 March 1990 Decree on Guarantees for Protection of State Sovereignty of
Georgia and a Decree of the 20 June 1990 'On the introduction of a supplement to the Decree of 9
March 1990 ‘on Guarantees for Protection of State Sovereignty of Georgia', with which it
declared the Soviet law pertinent to Georgia null and void.>'® This meant de facto unilateral
secession from the Soviet Union. These laws will be closely examined in later in the paragraph
‘War of laws.” These secessionist laws triggered the reaction of the Abkhazian ASSR, which
resulted in the war of laws between Georgia and Abkhazia.”’

On 28 October 1990 parliamentary elections with a second round on 11 November 1990
were held in the Georgian SSR, through which was selected a government.”® Since Abkhazia and
other autonomous entities within the Georgian SSR were outlawed from the Georgian
parliamentary election the Georgian parliamentary election was vitiated. Thus Georgian
parliamentarians did not represent the interest of the population of non-Georgians at large — only
that of a few clans of Georgians. On 14 November Round Table-Free Georgia elected Zviad
Gamsakhurdia as Chairman of the Presidium of the Supreme Soviet, who became effective leader

of Georgia. Round Table-Free Georgia headed by Gamzakhurdia through these elections
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definitely moved into the commanding positions in the political life of the Republic. The newly
appointed Georgian parliament confirmed its intention to lead the Georgian SSR to full separation
from the Soviet Union. Moreover, they carried on radical nationalist policy aimed at the
Georgianization of the populations of the Georgian SSR, characterized by slogan “Georgia for
Georgians.” Parallel to this, Zviad Gamsakhurdia with its team attempted to revive Ingoroq’va's
hypothesis on that Georgians are the most ancient autochthonous inhabitants in the Caucasus and
rehabilitate its author.”® All this nationalist policy reawaked regional tensions, kept in a semi-
dormant state under government of Brezhnev, especially in Abkhazia and South Ossetia.
Therefore, after official coming in power of the members of the Popular Front of Georgia ethno-
national tensions were deteriorated in the Republic, which consequently turned into the ethno-
national armed conflicts. It is to be stressed, in multi-ethnic and heterogeneous Republic such as
the national chauvinist policy adopted by the Georgian bureaucracy was one of the main causes of
ethno-national conflict between Georgia and Abkhazia.

To sum up, Georgian separatist demands, twisted by nationalist policy, exacerbated inter-
ethnic antagonism, thus destabilizing the situation in the Republic and putting basic civil and

political rights in jeopardy.
b. The Popular Forum of Abkhazia “Aydgylara”

Mikhail Gorbachev's slogans Glasnost and Perestroika also had repercussions in the
Abkhazian SSR. In particular, the leader of the Soviet Union promised substantial readjustments
to the existed system devised by Lenin and Stalin. Namely, he promised to adjust the injustices
imposed by Stalin in the suppression of nationalities. °2° Thus, Gorbachev encouraged the beliefs
of the Abkhazians that the injustices imposed by Stalin upon them could be put right, that is, the
downgrading of Abkhazian status could be adjusted. Gorbachev’s promises and Georgian ultra
nationalist policy with the slogan “Georgia for Georgians” in the late 1980s and 1990s, induced
Abkhazians, to appeal for the restoration of their status of 1921.

In 1988 the 60 leading Abkhaz politicians made an appeal to the USSR government
through the so-called “Abkhaz Letter” requesting the restoration of Abkhazia’s 1921-1931
status®**, which remained without response. The State Program for the Georgian Language
(1989), which made the teaching of the Georgian language obligatory in all Abkhazian schools,
and required Georgian language and literature tests as prerequisites for entry into higher
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education °??, infringing the Abkhaz rights and interests, provoked new reaction from the
Abkhazians. The Abkhazians with other non-Georgians of the Abkhazian ASSR formed the public
movement called Aydgylara (National Front/National forum), which played a mobilizing and
unifying role of peoples of the Abkhazian ASSR and aimed at defending their interests in the face
of the growing dangers emanating from Thilisi.>® In fact, on the 22-27 June 1989, in the village of

Lykhny in the Gudauta district®**

, 0N the initiative of the Abkhazian National front “Aydgylara,” a
rally of 30.000 Abkhazian people, took place, among whom were members of the Abkhazian
Supreme Soviet (the Abkhazian ASSR parliament) and the Abkhazian Counsel of Ministers (the
Abkhazian ASSR government) and other Abkhazian local organs. This rally was initiated for
secession from the Georgian SSR. At the Lykhny rally the Abkhazians addressed a new appeal to
the Gorbachev’s government on the restoration of the Abkhazian ASSR status of 1921.°% In 1921
the Abkhazian Republic was at least a formally independent and sovereign entity. In other words
the Abkhazians demanded not only the secession from the Georgia SSR, but also secession from
the USSR. It is necessary to precise that Abkhazia, however, did not intended to secede from the
USSR, but only break up definitely with Georgia. Abkhazia called for the restore of its status of
1921 because in 1921 Abkhazia and Georgia were two separate Republics without any inter-state
links between them. At the same time, Abkhazia manifested the intention to remain within the
USSR with subsequent activities, (which will be closely examined forward). Indeed, the
separation from Georgia, was the issue in question. In the letter the Abkhaz laid stress on the fact
that the Abkhazian Republic was included in the Georgian SSR under the totalitarian decision of
Stalin which was not the will of corresponding populations and not based on democratic
procedures. They asserted that in order to avoid the ethno-national catastrophe the status of
Abkhazia was to be restored; moreover, the petition-makers drew particular attention to the
demographic problem. And, by indicating the numbers, they described the policies of the
Georgian local authority that led to the drop of the ethnic Abkhazians in the Abkhazian Republic.
In addition, they correctly underlined that their petition would be not only in line with the
principles set out by Lenin, but also in line with Gorbachev’s policy.*®

Although this petition of the Abkhazians was in full accordance with the new policy
proclaimed by Gorbachev, the Soviet leader assumed an ambivalent stance and did not adopt any

legislative act, which would satisfy or decline the Abkhazian request. The Georgians used this
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ambivalent stance of the Soviet leadership to launch a ferocious media campaign against the
Abkhazians, which resulted in the first violent confrontations between Georgians and Abkhazians
in 1989.%'

The continuing Georgian policy was aimed at Georgianization of the Abkhazians and
separation from the Soviet Union without accounting the rights and interests of the population of
the Abkhazian ASSR and resulted in the so-called war of laws.>*®

2. The War of laws and the abolition of Soviet law by Georgia

a. The secessionist Laws of the Georgian SSR

In 1989-1990 the Georgian parliament started producing laws aimed at providing a legal
basis for unilateral separation from the Soviet Union, in contrast with the Soviet laws which were
then in force.®*® Here it is necessary to closely examine one of these legislative acts. One the
most notable of these acts is Decree on Guarantees for Protection of State Sovereignty of Georgia
issued by the Supreme Soviet of the Georgian SSR on 9 March 1990.°%° In the Decree the
Georgian legislators proclaimed the supremacy of the Georgian laws over the All-Union laws and
the sovereignty of the Republic. In particular, in the Georgian Decree stated that, at the variance
with new policy Perestroika, which conceded greater autonomy to the first-level sub-units (the
Soviet Republics), the USSR leader could no longer guarantee the rights and freedoms of the
Soviet citizens since that should be the prerogative of the leaders of the Soviet Republics (of the
first-level sub-units) (Item 3). The USSR President could only be guarantor of non-interference of
the All-Union government in the affairs of the Soviet Republics (Item 4). The Georgian Republic
considering itself as a ‘sovereign’ entity stated that, determination of its own national structure
would be its own exclusive right (4 Item). The sovereign rights of the Georgian government were
not to be replaced with the elective body of the first-level sub-units’ representatives, that is, the
Soviet Republics (Item 5)*%%. It is to be noted, that this was in contrast to Art. 73, item 8, 9 of the
1977 USSR Constitution®?, which was in force at that time. Additionally, Items 7, 8 endorsed the
supremacy Republican law over All-Union law®**, which also conflicted with art.74, 75 of the
1977 URSS Constitution®*. Hence in the Decree the Georgian Republic considered its laws as

sovereign, while according All-Union legislation Georgian laws were a legal system with derivate
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character, that is were not the fundamental norms of an independent legal system, whose powers
lay in its own sovereignty.

In the Decree (Item 9) on Guarantees for Protection of State Sovereignty of Georgia>®, in
order to justify the unilateral secession of Georgia from the Soviet Union, the Georgian
lawmakers followed the lead of the Baltic Republic of Estonia in making a unilateral claim to
‘restoration of a state of independence’.>*® In of the Decree (9), the Georgian legislative body
recalled the assessment on the violation of the 1920 Moscow treaty (1989).%%

It has to clear that Georgia invoking the Moscow treaty openly advanced the territorial
claims to the Abkhazian territory. Under terms of Article IV. 1. Russia undertakes to recognise
unconditionally as entering into the state of Georgia, ..., the following provinces and regions of
the former Russian Empire: Tiflis, Kutais and Batum with all districts and circuits forming the
said provinces and regions, and, in addition, the circuits of Zakatalsk and Sukhum [Abkhazia].>*®
Making reference to the Treaty of Moscow, the Georgian legislative body accused Soviet

Russia of illegal occupation and annexation of Georgian territory.>*

In particular, Georgia
affirmed that the Soviet Government would had violated the Moscow Treaty of 7 May 1920
through ‘illegally’ sending the Soviet troops to Georgia in February 1921, which would has
resulted in occupation of the Georgian territory. These actions were qualified as ‘sheer military
intervention and occupation aimed at toppling the then existing political regime’, ‘de facto
annexation of Georgia’ and ‘the international crime.>®® (Item 9).

The Georgian SSR Decree declared the document legalizing Georgian accessed to the
Soviet Union, null and void (Item 10)>*!. In particular: Georgian lawmakers announced null and
void All-Union treaty of 22 December 1922 On creation of the Union of the Soviet Socialist
Republics all-Union and the Union Treaty of 12 March 1922 On creation of Federation of Trans-
Caucasus Soviet Socialist Republic and some others. > This meant a de facto unilateral
declaration of secession from the Soviet Union. Consequently, the Supreme Council of the
Georgians demanded the restoration of those rights of Georgia that according to the Georgian
politicians, had been recognized by Soviet Russia by the virtue of the aforementioned Moscow
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Treaty and abolition the ‘dire consequences’ for Georgia.”™ Hence, Georgia’s accusation Soviet
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Russia’s ‘illegal occupation and annexation’ was based exclusively on the 1920 Moscow Treaty,
which de facto did not come in force.>* The Georgian SSR concluded with a request to open
negotiations ‘on the restoration of the independence of Georgia’ and the removal of all proposed
Soviet presidential power that would violate republican ‘sovereignty’(Item 11).>%

Furthermore, the Georgian legislative body adopted on the 20 June 1990 a Decree “On the
introduction of a supplement to the Decree of 9 March 1990 on Guarantees for Protection of State
Sovereignty of Georgia™.>*® The Decree provided that, since the Georgian Soviet government was
not an elected authority, but was a result of illegal occupation of Georgia it did not express the
genuine, free will of the Georgian people, declared illegal and void all acts that abolished the
political and other institutions of the Democratic Republic of Georgia, substituting for them
political and judicial institutions that relied on a foreign power. >*" In other words, by so doing the
Georgian SSR declared illegal, null and void all the Soviet legislation pertinent to Georgia.

Moreover, Georgia declared itself a legal continuator of the Democratic Republic of
Georgia (1918-1921) and the end of the Georgian SSR. Similar to these Decrees, other legislative
acts issued in 1990 by the Georgian legislative organ, also threatened the territorial integrity of the
USSR justifying this with the thesis of their ‘illegal occupation’ by Soviet Russia. Producing
these legislative acts, which were in conflict with the USSR Constitution of 1977 and other Soviet

laws, the Georgian SSR started a period, which was called “War of laws.”

b. Remarks on the Decrees of 9 March and 20 June 1990

Firstly, here it is necessary to say that the thesis of the ‘illegal occupation of Georgia’ by
the part of Soviet Russia is difficult to accept, because of the events of 1921, that is the overthrow
of Menshevik authority and the establishment of pro-Soviet Georgian government in 1921, were
possible where there were preconditions for this®*. In fact, the Soviet regime was founded with
support of the local people, who were discontent and had no confidence in the Georgian
Menshevik authority and foreign external forces.>*® Furthermore, a huge number of Georgians
struggled in the civil war on behalf of Soviet Russia and participated in the establishment of the

Soviet power not only in Georgia, but also in other former Russian Empire provinces. >
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Therefore according some observers it doesn’t deal with illegal occupation of Georgia, but with
its voluntary accession to Soviet Russia®>%.

The Georgians had a huge role in the ruling of the Soviet Union. During the first three
decades the All-Union government was formed mainly by Georgians, not to mention that J. Stalin
was the leader of the USSR (1922-1953). This explains the privileged status of the Georgian SSR
within the USSR from 1918 to 1957.

Georgia, imitating the Baltic Soviet Republics,>*®

advanced the thesis of the ‘continuity of
statehood’ of the Georgian Democratic Republic (1918-1921). In other words, the Georgian SSR
demanded restoration of its legal situation prior of ‘its occupation’, when Georgia maintained the
appearance of statehood, but was, de facto under control of the external forces. Moreover, the
GDR at the time of its formal existence was not recognised by a majority of states. Therefore, the
Georgian politicians advancing an appeal on the restoration of the political and legal continuity of
the Georgian Democratic Republic claiming the status of entity, which was nevertheless
deprived of international personality. >

Thereon the thesis of its statehood continuity is unconvincing and was not shared by legal
scholars.

555

As can been seen in the paragraph on the Moscow treaty™” this kind of agreement would

now be invalid as being in contrast with the norms of jus cogens.
c. The qualification of the Georgian legislative acts of 1990

The Georgian legislative acts at that time should be qualified as separatist because it
offended against the territorial integrity of the Soviet Union. The principle of territorial integrity
is considered to be of primary importance in respect of achieving international security and

preserving stability in the world.>*®
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proclamation of the Georgian Soviet Republic and its subsequent juncture to the Soviet Union in 1922, ‘dire consequences’ for Georgia. During the
Soviet period the Georgian national income grew by 90% in comparison with the period after the dissolution of the Russian Empire. The USSR
government invested more than14 billion rubles in the economy of Georgia, for the development of the tea industry and building the infrastructure,
whose economy depends mostly on the foreign investments and subsidies derived from the international financial organization and a certain number
of States. The unemployment rate is also high at 84%. Central Intelligent Agency, at https://www.cia.gov/library/publications/the-world-
factbook/geos/gg.html; A.Cunaranse, Cospemennvie gpunancosvie u monemapmvie menoenyuu ¢ Ipysuu CA&CC Press, 2010, at http://www.ca-
c.org/c-g/2010/journal_rus/c-g-1-2/06.shtml

%2 The continuity of the Baltic countries was shared a number of scholars of International law.

%54 Benomoctn Bepxosroro Cosera I'pysurckoii CCP. 1990. Ne 3. pp. 38 — 40.

%% See, See, Part Two Analysis of the Abkhazian case, 10. The treaty at the light of modern international law and jus cogens, p.99-100.

%6 See V. Gudeleviciate, Does the Principle of Self-Determination Prevail Over the Principle of Territorial Integrity?, in: 1JBL, Vol. 2, 2005, p. 50
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It is important to clarify concepts of secession and right to secession. Secession represents
an expression of the external dimension of the right of peoples to self-determination. The
principle of self-determination, applies beyond the colonial context, but within the territorial
framework of independent States. It cannot be utilized as a legal tool for the dismantling of
sovereign States. Outside the colonial context, the principle of self-determination is not
recognized as giving rise to unilateral rights of secession by parts of independent States.>’

Self-determination outside the colonial context is primarily a process by which the peoples
of the various States determine their future through constitutional processes without external
interference. Faced with an expressed desire of part of its people to secede, it is for the
government of the State to decide how to respond. State practice since 1945 shows the extreme
reluctance of States to recognize or accept unilateral secession outside the colonial context. That
practice has not changed since 1989, despite the emergence during that period of twenty-three
new States.>*® Indeed, in principle, self-determination for peoples or groups within the State is to
be achieved by participation in its constitutional system, and on the basis of respect for its
territorial integrity. The right to participation in the USSR constitutional system was guaranteed to
the Georgian SSR through the internal self-determination, namely by its status of the first level
sub-units, which enjoyed considerable autonomy within the Soviet Union.

Self-determination was in the first instance a matter for the colonial authority to
implement; only if it was blocked by the colonial authority did the United Nations support
unilateral secession. Outside the colonial context, the United Nations is extremely reluctant to
admit a seceding entity to membership against the wishes of the government of the State from
which it has purported to secede.>*®

Where the parent State agrees to allow a territory to separate and become independent, the
terms on which separation is agreed between the parties concerned will be respected, whether it
involves continued association with that State (Faroes) or emergence to independence (Eritrea). If
independence is achieved under such an agreement, rapid admission to the United Nations will
follow. But where the government of the State concerned has maintained its opposition to an
attempted unilateral secession, such secession has in modern practice attracted virtually no
international support or recognition.

This pattern is reflected in the Friendly Relations Declaration of 1970°%

1993 Declaration of the Vienna World Conference on Human Rights™®".

, as restated by the

%7 |_ee C. Buchheit, Secession: The Legitimacy of Self-Determination, Yale University Press New Haven 1978, p. 47.
%8 |_ee C. Dordrecht, Modern Law Of Self-Determination, Martinus Nijhoff, 1993, p. 311

5% Ibid..

%0 The Friendly Relations Declaration, at http://www.un-documents.net/a25r2625.htm

%61 http://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx
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Hence in non-colonial context unilateral secession it is permitted through consent of state.

0°%2 the Soviet

At the time of the Georgian declaration of unilateral secession of March 9, 199
legislation did not grant the external right of self-determination to its sub-units. Soviet laws did
not provide any effective tool for lawfully exercising the right to unilateral secession. It has to be
noted that the 1977 Soviet constitution provided for right to secession, assigned to the Soviet
(union) Republics (first-level sub-units), which was subject to authorization by the USSR

government (Art.78) %

and at that time Georgian secession was not agreed by the USSR
Government. Later, when the Georgian lawmakers adopted on 20 June of 1990 °°*another
resolution on Georgian unilateral secession, the USSR government granted the external self-
determination to its autonomous sub-units, but through specific procedures. However, the
Georgian secessionist leaders refused to follow this procedure. Therefore, under terms of Soviet
domestic law the Georgian secessionist laws from the USSR were qualified as unlawful.

Moreover, the Georgian separatist’s demands of independence put at the risk the rights of
non-Georgians and Georgians. Indeed, the separatist legislative acts of the Georgian authority
were accompanied by the national chauvinist policy of Georgianization with slogan ‘Georgia for
Georgians’, which left no doubts regarding the intention of Georgian authority to build a
homogeneous republic. The policy of Georgianization triggered the mass-protests of non-
Georgians (e.g. the Abkhazians, South Ossetians, Ajars, Russians, Armenians, and others) and
Georgians of Adjaria.>®

3. The reaction of Abkhazian Autonomous Soviet Socialist Republic to the 1990

legislative acts of the Georgian Soviet Socialist Republic
a. The Decree “On the Legal Guarantees of Abkhazian Statehood”

The unilateral decision of Thilisi to abolish the Soviet legislation, which meant unilateral
secession tout court from the USSR with the territory of the Georgian SSR, that is with territory of
Abkhazia, directly infringed the latter’s interests and rights. Georgian demands to restore the legal
situation of 1918-1921 and the rights of Georgia, recognized by Soviet Russia by the virtue of the
1920 Moscow Treaty, confirmed the Georgian territorial claims on the Abkhazian territory.
Firstly, in the period 1918-1921 Abkhazia was the object of illegal occupation and aggression by

Georgian troops with support external forces. Secondly Georgia, invoking the Moscow treaty,

%2 M.Bonxouckuit, B. 3axapos, H. Cunaes, Konguuxmer 8 Abxasuu u FOaxcnoti Ocemuu: dokymenmor 1989 — 2006 2., 0p.cit., pp. 20-22.

%2 The 1977 USSR Constitution, at http://www.hist. msu.ru/ER/Etext/cnst1977.htm#9

%4 M.BonxoHckwuit, B. 3axapos, H. Cunaes, Konghauxmut 6 A6xasuu u FOocnoii Ocemuu: doxymenmui 1989 — 2006 z2., 0p.cit., pp. 20-22.

%5 |a politica di seccesione & stata contestata dalla resistenza della maggioranza dei popoli non-georgiani ne facenti parte (sudosseti, abkhazi,
armeni, adzerbajgiani, degestani, russi, greci e gli altri) tramite il boicottaggio del referendum sul restauro della sovranita dello Stato georgiano.
Inoltre, € stato svolto il referendum ai fini del mantenimento dell’URSS in Abkhazia e in Ossezia del Sud rivela che essi erano in contrario alla
politica separatista del governo georgiano.
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openly advanced the territorial claims to the Abkhazian territory. Moreover, the legislative acts of
the Georgian Soviet Supreme was accompanied by a discriminatory policy of Georgianization
towards population of Abkhazia, which further aggravated ethno-national tensions between
Georgia and Abkhazia in 1990. As was to be expected, the reaction of the Abkhazian side was not
slow in coming. In particular, on 20 June 1990 the Supreme Soviet of the Abkhazian Autonomous
Republic adopted a Decree “On the Legal Guarantees of Abkhazian Statehood”.”®® The preamble
of this Decree established that the Georgian aspiration to withdraw from the Soviet Union would
not involve that other Soviet units forming the Georgian SSR would follow Georgia and secede
with it from the USSR.>®’

The Abkhaz legislative body affirmed that the secession of Georgia from the Soviet Union
did not include the secession of Abkhazia from the Union because there was no legal or historical
foundation for this. In fact, Abkhazia formed part of the Georgian SSR only as an outcome of the
use of force of Stalin’s totalitarian decision and not the will of the population of Abkhazia.>®®

In order to argue the illegal Abkhazian incorporation into Georgia the Abkhazian Supreme
Soviet, in the preamble gave legal-historical summary with reference to the history of Abkhazian-
Georgian relations at the period from Russian Empire until the period of Perestroika, which can
be summed up as follows. From the past Abkhazia was independent state, which in 18™ century
accepted protectorate status from Russia. Later Abkhazia was transformed into a Russian
province. After the Russian Empire’s collapse Abkhazia restored its sovereignty. In particular in
1917 it aligned itself as a sovereign subject the Confederation of the Mountain Republics. The
treaties of 1918 signed between Abkhazia and Georgia recognised Abkhazia's independent status,
which was subsequently violated by Georgia through illegal occupation and annexation of
Abkhazia against the will of the population of Abkhazia. Thereafter, the period of occupation of
1918-1921 was qualified by Abkhazian lawmakers as an illegal occupation on the part of Georgia.
In 1921 Abkhazia expelled the Georgian troops and proclaimed an independent Republic. In 1922
the Abkhazian Republic, together with other Transcaucasian Republics (Georgia, Armenia,
Azerbaijan) had access to the Soviet Union on an equal basis.

However, in 1931 Abkhazia was soon the victim of a totalitarian decision by Stalin and
Beria, and against the Abkhazian people’s will was illegally incorporated into the Georgian SSR.
The Abkhazian population never accepted this incorporation and during the whole period of its
coexistence with Georgia, within the Georgian SSR, they appealed for secession from this.>®°

%6M. Bonxouckwit, B. 3axapo, H.Cunaes, Kongauxmur ¢ A6xazuu u FOoxcnoii Ocemuu: doxymenmuvr 1989 — 2006 2z.., M.: HIT ]I «Pycckas
manopamay», 2008, p. 97.

%7 |bid., p. 97.

5% |pidem.

%9 Ipid., p. 98.
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Additionally, the legislative body denounced Georgian discriminatory oppressive policy
towards non-Georgians, undertaken in 1931-1957. Also Abkhazian authority gave negative
assessment to the discriminatory policy and forced assimilation accomplished by the Georgian
SSR of 1985-1990. In Item 1 of the Decree “On the Legal Guarantees of Abkhazian Statehood”
the Abkhazian Soviet Supreme established that Georgia violated the agreements of 1918°" signed
between Abkhazia and Georgian authorities due to its aggression and illegal occupation in the
period 1918-1921. This act violated the international norm, which prohibits occupation by means
of use of force. Text of the Degree (Item 2) condemning the Treaty of Moscow invoked the
invalidity of the Moscow Treaty, in part regarding Abkhazia. Item 3 can be summarised as
follows. Since the Decrees of the Supreme Soviet of the Georgian SSR of November 18,
1989°™* March 9 and June 20, 1990°% declared all Soviet law pertinent to Georgia, issued from
February 1921, null and void, from which it logically follows that the Georgian lawmakers
abrogated all legal grounds, on the basis of which Abkhazia could be considered part of Georgia

57 of March 9 and June

within the USSR. *"® In particular, the Georgian side, by means of Decrees
20, 1990, abrogated the Treaty-Union on Agreed Republic,” on the basis of which the Georgia-
Abkhazia had formed the Agreed Republic.

Hence, when Georgia unilaterally seceded from this agreement, it terminated the
Abkhazian-Georgian contractual relations deriving from it. Since the whole Georgian-Abkhazian
relations were founded on the Treaty-Union their relations had a consensual nature, therefore
Georgia could not alter their relations without the Abkhazian consent.>”

Apart from this agreement the Abkhazian-Georgian relations were legitimised by the
USSR legislation. From this it follows that in declaring these laws null and void, the Georgian
authorities also voided the legal grounds for Abkhazian forming part of the Georgian SSR.>"® In
fact, Abkhazian-Georgian coexistence within the same framework was due to the existence of the
USSR. As a result Abkhazian Supreme Soviet was left with no choice but to invoke Art.73 of the
1977 USSR Constitution®”” and request that the status which was proclaimed on 31 March 1921

be restored its initial status, when Abkhazia was independent Republic (Item 4) (restitutio in

50 Under agreement of January 9, 1918 and Agreement of June 11, 1918 Georgia and Abkhazia recognized each other independency and
sovereignty over the corresponding territories. See, Part two Analysis of the Abkhazian case, 4. The status of Abkhazi in 1917-1918, b. The treaty
between Abkhazian National Congress and Georgian National Congress, p. 91, M. Boxxouckuii, B. 3axapos, H. Cunaes, Konpauxmeor 6
Abxazuu u FOxcnou Ocemuu: ooxymenmor 1989 — 2006 2e., op.cit., 2008, p. 98.
5™ Bedomocmu Bepxosnozo Cosema Ipysunckoii CCP. 1990. Ne 3. pp. 38 — 40.
572 |bidem.
5 M. Bonxouckwuii, B. 3axapos, H. Cunaes, Kougauxmor ¢ Abxasuu u FOxcnoti Ocemuu: ooxymenmor 1989 — 2006 22., op.cit., 2008, p. 98.
574 Benomoctn Bepxosroro Cosera I'pysurckoit CCP. 1990. Ne 3. pp. 38 — 40.
:Z M. BonxoHckwuit, B. 3axapos, H. Cunaes,, Kougauxmol 6 Aoxazuu u FOxcnoit Ocemuu. dokymenmul 1989 — 2006 22., op.cit., p. 98.

Ibid., p. 98.
577 Article 73. The jurisdiction of the Union of Soviet Socialist Republics, as represented by its highest bodies of state authority and administration,
shall cover: ...determination of the state boundaries of the USSR and approval of changes in the boundaries between Union Republics:
http://www.hist.msu.ru/ER/Etext/cnst1977.htm#iii



129

integrum).>’® However, it declared Abkhazia's readiness to enter negotiations with Georgia on
their future relations. It noted that this would in essence mean a return to their interstate relations
established in 1922, that is, on an equal basis (in Item 5).°”° It can be concluded that with this

Decree Abkhazia demanded full secession from the Georgian SSR.
b. The Declaration “On the Sovereignty of Abkhazia”

On 20 June 1990 together with the Decree On the Legal Guarantees of Abkhazian
Statehood the Abkhazian Supreme Soviet approved a Declaration On the Sovereignty of
Abkhazia.>®® This declaration established the supremacy of local laws over the Georgian SSR and
the Soviet Union laws in its territory. It declared all the laws undermining Abkhazian sovereignty
null and void. In the case of laws’ divergence between Abkhazian laws and other Soviet
legislation (the All Union Soviet and Georgian laws), Abkhazian laws would apply; it would
suspend the effect of Soviet laws. *®! At the same time Abkhazia expressed the intention of
establishing its relations with the Soviet Union on new basis, where Abkhazia enjoyed greater
autonomy. The Abkhazian lawmakers stated also that the Declaration would be the basis for the
new All Union treaty.’®® In conclusion, Abkhazia stated that as being founding subject of the
USSR, it had right to participate in the negotiations on the new All Union agreement. Thus, the
Autonomous Republic (Abkhazia) appealed for secession from the Georgian SSR, and to become
part of the reformed Soviet Union.

In response, the Georgian SSR produced a resolution of August 26, 1990 “On the decisions
of the Abkhazian Autonomous SSR of August 25, 1990”, which declared the laws of Abkhazia®®®
lacked any legal basis, and to alter the national-state and administrative-territorial structure of the
Georgian SSR, would be a gross violation of the Constitution of the USSR.®* This Georgian
Resolution appeared to be totally inconsistent with the previous decision of Georgia's Supreme
Soviet to annul all Soviet legislation pertaining to Georgia. Georgia maintained such a
contradictory position until the USSR’s collapse in order to justify its territorial claims to the

Abkhazian territory.

58 M. Bonxonckuii, B. 3axapos, H. Cunaes, Konguuxmer ¢ Abxazuu u FOxcroti Ocemuu: dokymenmer 1989 — 2006 2., op.cit., p. 99

5 |bid., p. 99.

%0 |hid., p. 101.

%! |bid., p.101.

%82 |bid, pp. 87-103.

%83 [Mocranosnenne npesumuyma Bepxosrnoro Cosera I'pysunckoit CCP o pemennsx Bepxosroro Cosera A6xasckoit ACCP ot 25 asrycra 1990
r.. [Tevaraercs no usnanuio: Benqomoctu Bepxosroro Cosera I'py3unckoit CCP. 1990. Ne 8. C. 97 —98. Ibid., p. 23.

%4 The Georgian Supreme Soviet’s Resolution of August 26, 1990 “On the decisions of the Abkhazian Autonomous SSR of August 25, 1990 r.
INeuaraercs no uznanuto: Bexomoctu Bepxosroro Cosera I'py3uuckoit CCP. 1990. Ne 8. C. 97 — 98. Ibid., p. 23.
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c. The qualification of Abkhazian legislative acts of 1990

The Abkhazian acts on separation from the Georgian SSR cannot be qualified as
secessionist for the following reasons. First of all, these acts were in line with a Law on Secession
and Law of the 26 April 1990 “On the delineation of powers between the USSR and the subjects of

the federation’°®®

which put Abkhazia and Georgia on the same level, and granted hem both the
right to external self-determination through determined procedure. Second, Abkhazia demanded
separation from the separatist Soviet sub-units the Georgian SSR and not from the USSR. Indeed,
the Abkhazia authorities claimed per se major autonomy within the USSR and had no intention to
secede from the USSR. It is to be noted that at the time only the USSR was the subject of
international law, while the Georgian SSR was a federate entity and did not enjoy international

personality.

4. The response of the President of the Soviet Union to the legislative acts of Georgia and
Abkhazia

With regard to “the War of laws” between Georgia and Abkhazia, on hand, the President
of the USSR took an ambivalent position and did not approve any legislative act, which would
condemn or approve Georgian-Abkhazian decisions, issued in 1990.

As an answer to separatists acts of the Georgian authority of 9 March and 20 June 1990
and request of Abkhazia to secede from the Georgian SSR and have greater autonomy within the
USSR there the following solutions were provided by the Soviet laws. In particular, the first
solution was, establishment of a new Union based on decentralized federation, where Soviet sub-
units would enjoy much more autonomy within the Soviet Union.*® In other words the drawing
up of a new All-Union Treaty was proposed whereby the replacement of the Union of Soviet
Socialist Republics’ treaty of 1922 would grant greater political, economic and other autonomies
to Georgia and Abkhazia.”®” By the force of the Law of the 26 April 1990 “On the delineation

powers between the USSR and the subjects of the federation”>®®

, which put both Georgia as a first
level sub-unit and Abkhazia as a second level sub-unit on the same level within the multi-level
Soviet structure; thus, Georgia and Abkhazia were allowed to participate directly in the process of

negotiations on new All-Union Treaty on an equal basis. The second solution was concession to

%5 3axon CCCP or 3 ampems 1990 r. «O mHOpsake pelIeHHs BOMPOCOB, CBS3AHHBIX C BBIXOZOM coIo3HO# pecry6mukn m3 CCCPy», at
http://constitutions.ru/?p=2973.

%8 See: Chapter II, The legal basis for separation and creation of the new States, Law on Secession, pp.30-34.

%7 K Corosy Cysepennvix napooos. Céopuuk noxkymentos KIICC, 3aKOHOIATETbHBIX AKTOB, JCKIAPALHH, OOPAIIEHNH U MPE3UICHTCKAX YKa30B,
HOCBSIIIEHHBIX MPOOJIeMe HALMOHAIBHO-TOCYAapCTBEHHOr0 cyBepenutera. M., 1991, http://soveticus5.narod.ru/85/shorn91.htm

%8 3akon CCCP or 26 ampems 1990 r. O pasepanuvenuu nonnomouuii mexcdy Cowsom CCP u  cyGvexmamu (edepayuu, at
http://constitutions.ru/?p=2965
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the aspiring Soviet Republic, Georgia and the units it comprised (Abkhazia, South Ossetia,
Adjaria) to secede from the Soviet Union with the right to external self-determination through
agreed procedures. In particular, on 3 April 1990, the USSR Supreme Soviet issued a “Law on the
Procedure for Resolving Questions Connected with a Union Republic's Secession from the
USSR, which established the procedures for effecting secession from the USSR.>®* This was

591

the first law>"" that made it possible, at least legally, for Soviet Republics (first-level sub-units) to

exercise right of secession from the USSR. Likewise the Law on secession conceded the right of
the second and third-levels sub-units to secede with the right to external self-determination.>* In
particular, to secede, a Union (Soviet) Republic (Georgia) and the units it comprised (Abkhazia)
would have to hold separate referendums on the question of remaining within the USSR or within
the seceding Soviet Republic (Georgia) or to build its own state.>®

In other words, the high legislative body of the USSR permitted both Georgia and Abkhazia
decide their own legal status, freely and independently, up to secession and creation new state. In
this way the Soviet law envisaged peaceful solutions, which aimed at avoiding ‘painful’ secession
and safeguarding the rights and interests of both the Georgian and Abkhazian sides and prevention
of the further escalation of Georgian-Abkhazian ethno-national tensions.

Apart from these two alternatives: greater autonomy within the reformed Soviet Union or
secession according to the procedure set by the 1990 Law on Secession; M. Gorbachev initiated
the All-Union referendum on 24 December 1990 at the IV Congress of People's Deputies. In
particular, on 17 March 1991 the USSR government fixed the All-Union Referendum for ‘the

'S% at which all Soviet citizens were

USSR preserving it as a Federation of the equal Republics,
asked to vote “yes” or “no” to the following question: “Do you think that the Union of Soviet
Socialist Republics should be preserved as a renewed federation of equal sovereign Republics, in
which the rights and freedoms of the people of any nationality should be fully guaranteed?” The
issue of referendum is directly connected with an attempt by the central government aimed at
reforming the USSR on the basis of the new Union Treaty and finding a peaceful solution to

separatist movements within the USSR.

%9 3akon CCCP or 3 ampemss 1990 ., O nopsadke peuienus 60npocos, ceA3aHHbIX C 6bixodom cowsuoii pecnybmuxu uz CCCP, at
http://constitutions.ru/?p=2973.

5% See: Chapter |1, The legal basis for separation and creation of the new States, Law on Secession, p.30.

%% Before the foundation of the USSR the Russian Republic guided by V. Lenin conceded to all the Russian and not-Russian people (who had made
up part of the Russian Empire) the right to self-determination up to secession, see Chapter two, The Abkhazian case, 2. The birth of the Russian
Socialist Federative republic, b. Declaration of the Rights of the Peoples 1918, pp. 84-85.

%% See: Chapter 11, The legal basis for separation and creation of the new States, Law on Secession, pp.30-34.

5% See: Ibid, p.20.

%% Art. 1, Bepxosasriit Coper CCCP Tlocranosnenue ot 16 suBapst 1991 r. N 1910-1 06 OpraHusanuu 1 Mepax 10 0GECIIEUCHHIO POBEICHHUS
pedepergyma CCCP 1o BOmpocy 0 COXpaHEHHH COI03a COBETCKHX COLMATNCTUYECKUX peciyOiuk, at http:/ppt.ru/newstext.phtml?id=16598
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5. The unilateral secession of Georgian from the USSR

a. Georgian rejection of peaceful solutions and interim period

Although the formulated Draft of All-Union Treaty granted a unprecedented degree of
authority to the Georgian SSR and the other first-level sub-units, Georgia refused to participate in
the drawing up of the new USSR treaty, thus refusing to remain in the reformed the Soviet Union.
At the same time the Georgian authorities refused also to follow the procedure pre-agreed by the
Laws on Secession of 1990 and broke away unilaterally from the Soviet Union and, indeed,
rejected solutions proposed by Gorbachev. Through its separatist activities, Georgia continued to
justify the so-like ‘unlawful’ occupation and annexation; advancing the thesis of the rebirth of a
state claiming that its occupation by the part of another State it did not affect its international
personality.

In the meantime, the Georgian separatist leader, admitting a legal vacuum caused by the

voiding the Soviet laws, issued a law of 14 November 1990°%

, Which set an interim period, during
which the Soviet law would be provisionally applied. Under terms of this law, during this period,
some Soviet laws, namely the GSSR Constitution of 1987 would be applied partially on the
Georgian territory. The interim period was necessary to create an independent legislative basis for
its application after the ‘restoring of Georgian independence.” However, the term of the interim
period was not indicated. At the same time the Georgian lawmakers continued to adopt other
laws®®, which were in the conflict with the USSR Constitution of 1977, the Georgian SSR
Constitution of 1978, the Abkhazian ASSR Constitution , the 1990 Law on the delineation powers
between the USSR and the subjects of the federation and the 1990 Law on the Procedure for
Resolving Questions Connected with a Union Republic's Secession from the USSR”. In order to
justify these Georgian contradictory laws the Georgian legislative body stated that it would
consider above-mentioned Soviet laws null and void because these prejudiced the sovereign rights

of Georgia. >

5% A .M. Jloporucnkos, Coophuk doxymenmos KIICC, 3akoH00amensHbIX akmos, dekiapayuii, 06pauenuii u npesudeHmeKux yKas8, noCesiyeHHbix
npobreme HAYUOHATLHO-20CY0apcmeaeno2o cysepenumema, IHCTATYT Teopuu 1 uctopun conpanmmsma LIK KITICC, Mocksa 1991

%% The Laws of the Supreme Soviet of the GSSR on Appointment of the Georgian government, on Amendments to the GSSR Constitution of 1978,
Benomocrtu BepxoBnoro Cosera Pecriy6mmku I'py3ust. 1991. T6., Ne 2. pp. 223 — 235.

97 AWM. Jloporucnkos, Coopruk dokymenmos KIICC, 3akono00amensHbix akmos, Oexiapayuii, 06pawenuti u npesudeHmeKux yKasos, noCesujeHHbIx
npobieme HAYUOHAILHO-20CYOAPCMBEHHO20 Cyseperumema, Op.Cit., Mocksa 1991
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b. Boycotting of the All-Union referendum

The Georgian authorities, headed by Zviad Gamsakhurdia, who provided for a nationalist,
isolationist policy on 28 February 1991 adopted a resolution on Holding the All-Union
Referendum on USSR preservation and the measures on its implementing,®® in which they
announced their intention to boycott the All-Union Referendum fixed for 17 March 1991°%.

In the text of this resolution Russia is accused, in essence, of double occupation and
annexation of Georgia. In particular, it affirmed that first time, as the Georgian [Kartli-Kakheti]
Kingdom,Georgia it was annexed by Tsarist Russia in XIX century; and was again the subject of
annexation for the second time by Soviet Russia. Therefore, according to the Georgians, Russia
had no right of conducting the All-Union referendum. Based on this line of argument the
Georgians determined that they would not hold the All-Union referendum but rather held conduct
their own referendum on ‘Restoration of the statehood of Georgia’ on 31 March 1991.°%

Moreover, the Georgian authorities not only refused to hold the All-Union referendum but
also attempted to prohibit the implementation of the All-Union referendum in its autonomous
entities: the Abkhazian ASSR, the Adjarian ASSR and in the South Ossetian Autonomous region.
Despite the threats of the Georgian local authorities the Abkhazian Autonomous Republic
participated in the All-Union referendum.®®

In line with the resolution ‘Holding the All-Union Referendum on USSR preservation and
the measures on its implementing’ 31 March 1991 Georgia conducted its own separatist local
referendum on so-called ‘the restoration of the independence of Georgia’. This referendum was
boycotted by Abkhazia. At this local referendum there were no USSR or international
observers.®® Therefore, according to the figures published by the Georgian authorities, 98% of

603

voters (minus South Ossetia and Abkhazia®>) chose independence.®®

5% M. Bonxonckuii, B. 3axapos, H. Cunaes, Kouguuxmer ¢ Abxazuu u FOxcnoti Ocemuu: doxymenmpl 1989 — 2006 22., 0p.Cit., p. 42.
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c. The Declaration on “Restoration of the statehood of Georgia’”

On 9 April, 1991, the Georgian authorities, based on the results of separatist referendum,
declared Georgia fully independent from the USSR claiming to be continuator the Georgian
Democratic Republic (1918-1921).°% The text of the Declaration on ‘Restoration of the statehood
of Georgia’ again accused Russia (Tsarist and Soviet Russia) of the occupation and annexation of
Georgia.®®® According to the lawmakers the outcomes of the Georgian separatist referendum of 31
March of 1991 confirmed the unwillingness of the Georgians to continue to be part of the USSR.
With this Declaration Georgia intended to inform the international community about its ‘rebirth’
as an independent state, based on the 1918 Declaration of Independence. The Act of ‘Reviving the
state-independence of Georgia’ declares the territory of the Sovereign Republic of Georgia is one
and indivisible. There being no mention of any autonomous entities. It was natural for the
Abkhazians to draw the conclusion that Georgia’s intention was to create a unitary state, devoid
any such entities. The Declaration on ‘Restoration of the statehood of Georgia’ concluded that
Georgian secession from the USSR would be in line with the principle of self-determination
embodied in the United Nations Charter and with the Vienna Accords and Helsinki Final Act.®®’

A month later, in an election, also boycotted by the Abkhazians, Gamsakhurdia became

president of the self-declared Georgia, with 86.5 percent of the vote.®®

6. The pro-Soviet Union preservation approach of Abkhazia

In contrast to Georgia, Abkhazia participated in the drawing up of the draft of new All-
Union treaty together with other nine Soviet Republics (first-level sub-units) and Autonomous
Republics (second-levels). Subsequently Abkhazia expressed its intention to sign the newly
formulated All-Union Treaty and participated in the All-Union referendum, which was held
separately in each of the second-level sub-units of the USSR. Of 318,317 registered voters in
Abkhazia, 166.544 (52.3-%) participated, and of these 164.231 (98.6%) voted in favour.®® It
follows from these figures that an absolute majority of those eligible to vote chose to remain part a
reformed Union and, given ethnic mix and balance of Abkhazia's population. According to

05 M. Bonxonckwuii, B. 3axapos, H. Cunaes, Kougauxmor ¢ Abxasuu u FOxcnoti Ocemuu: ooxymenmot 1989 — 2006 22.., cit.op., p. 44.
896 M. BonxoHckwii, B. 3axapos, H. Cunaes, Kongruxmut ¢ Abxazuu u FOxcnoti Ocemuu: ooxymenmut 1989 — 2006 ee.., M.: HIT U1 «Pycckas
ggHOpaMa», 2008, p. 44. Benomoctr Bepxosnoro Cosera Pecriyommku I'py3ust, Ne4. T6., 1991. ¢. 136 — 137.

Ibid., p. 44.
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http://www.apsuara.ru/lib_sh/shamba24.php
899 '\/olkhonskij et al. 2008, p.118
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Vladislav Ardzinba®® and other experts, preserving the unity of the Soviet Union was seen in
Sukhumi as a guarantor against ethno-political conflict and as a potential opportunity through
which loyalty to Moscow could be parlayed into support for a higher status for Abkhazia.®*

The All-Union referendum complies with domestic and international standards in regard to
its modalities, therefore the Abkhazian vote in favour of the USSR preserving is beyond dispute.
Given this voting outcome, in the All-Union Referendum, Abkhazia had no legal links to Georgia.
In fact, voting in favor of preserving the USSR legitimated the Abkhazian right to secede from
secessionist Georgia and to be outside Georgian state framework after the dissolution of the Soviet
state in December 1991.% It has to be stressed that a vote of population of Abkhazia at the All-
Union Referendum had legal force and legal consequence. The All-Union Referendum’s results in
Abkhazia amounted to the secession of the latter from Georgia. In particular, Abkhazia remained
under the jurisdiction of the Soviet Union in the quality of the first-level sub-unit. Indeed, it
participated in all the processes of reformation of the USSR on the equal basis with other Soviet
sub-units and then in October an official ceremony was fixed for Abkhazia and some others for
the signing of the new All-Union agreement in the Great Kremlin Palace. However, this ceremony
never took place and the hopes invested by the Abkhazians in the associated reformation of the
Union were not destined to be realised. In fact the signing of new All-Union agreement was
stopped by August putsch and then by the anti-constitutional coup d’état of 8 December 1991 on
the part of Yeltsin, Shushkevich and Kravchuk’s with the signing of the treaty on the dissolution
of the USSR (de jure secession of the USSR of 21st of December).

Hence the secession of Abkhazia from the USSR was as a result of the dissolution of the
USSR.

7. Concluding remarks

To sum up, analysis of the last two years of the USSR (1989-1991) shows parallel
movements in Abkhazia and Georgia that contradicted one another. The Georgian movements are
characterized by pro-separatist attitudes, which resulted in unilateral secession from the USSR and
could qualify as separatist.”? Simultaneously, the Abkhazians sought to upgrade their status to
the first level sub-units, outside the framework of the first-level Georgian SSR and, within the
USSR that is it had pro-preservation approach towards the USSR. The separation of Abkhazia
from Georgia due to Georgia’s unilateral withdrawal from the USSR cannot be qualified as

separatist acts or act contrary to Soviet domestic law. It should be noted that, at that time Georgia

810 vladislav Ardzinba (1945-2010), the leader of the Abkhaz national movement and since 1990 the Chairman of the Supreme Council of the
Abkhaz ASSR, was a member of the parliamentary group “Union that Opposed the Secession of the National-State Formations

611 | Tekushev, S. Markedonov, K. Shevchenko, Abkhazia: Between the Past and the Future, Prague Medium Orient, 2013, p. 16.

%12 Now this secession can be considered as successful.
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had no international personality, but was a constituent part of the USSR. Georgia did not have the
capacity to be the bearer of rights and duties under international law.®® The secession of
Abkhazia, confirmed by vote of Abkhazians, from the first-level sub-units of the Georgian SSR
was in line with Soviet internal law in force. Indeed, the status of Abkhazia has been altered on the
ground of the all-union referendum in combination with the developments concerning the Union
Treaty. Therefore, the Abkhazian movement could clearly not be classified as separatist in that
period. In fact, in 1989-1991 most Georgians were opposed to the Soviet Union state and thereby
undermining the territorial integrity of the USSR, while the Abkhaz movement supported the
Soviet territorial integrity and followed all procedures in its pro-preservation stance on an equal
basis with other Soviet sub-units. Separation of Abkhazia from previous sovereign power the

USSR came about as a result of the dissolution of the USSR, and not unilateral secession.

613 Georg Schwarzenberger and E. D. Brown, A Manual of International Law, The University of Toronto Law Journal Vol. 28, No. 2 (Spring,
1978), p. 53.
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PART THREE
AN ASSESSMENT OF THE PRESENT LEGAL STATUS OF ABKHAZIA
CHAPTER1

THE ASSESSMENT OF EFFECTIVENESS
1. The notion of effectiveness

The role of effectiveness in international law is crucial to clarify the status of territorial
entities: therefore, this concept is to be examined.

Generally, effectiveness is attributable to a particular structural aspect of the international
community. Unlike domestic law, the international legal order has no central organ that is
empowered to apply and enforce law, and such functions are entrusted to the States concerned.
Consequently, in the international legal order, the subjects of international law must rely on
means of self-enforcement to protect and enforce their own individual rights. Therefore, if
international law is not to be mere speculation, but to be significantly efficacious, it has to come to
terms with reality to some extent. In other words, legal fictions are discouraged in international
law.®*

With regard effectiveness the doctrinal debate arose, mostly in the three decades following
the end of World War 11.615 The disputatious arguments surrounding the concept of effectiveness

have tended to move between normativity and concreteness,®

that is to be re-shaped in legality
and effectiveness.

On the one hand, according to some experts, effectiveness is phenomenon in which a
factual situation corresponds to legal status and legal rights. In this regard the idea of VVerdross and
Simma can be recalled, who discerned the principle of effectiveness in rules of international law

617

as requirements for legal status and legal rights®" and do not give any kind of normative value to

614 C. Focarelli, Diritto Internazionale, 2 Edizione, Wolters Kluwer Cedam, Padova, 2012, pp. 33-40
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contributo all’interpretazione del diritto internazionale secondo il principio dell effettivita, 1950; Bellini, I/ principio generale dell effettivita, 27
Annuario di diritto internazionale comparato e di studi legislativi, 1951, p. 225; Tucker, The Principle of Effectiveness in International Law, in
Lipsky (ed.), Law and Politics in the World Community, 1953, Bouchez, The Concept of effectiveness is applied to territorial sovereignty over sea
areas, air space and outer space, 4 Nederlands Tijdschrift voor International Recht, 1957, 151; H. Kriiger, ‘Das Prinzip der Effektivitat, oder: iber
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volkerrecht; Ed. 3, 1984, p. 37.


http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e698?rskey=Drnd6X&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e698?rskey=Drnd6X&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e698?rskey=Drnd6X&result=1&prd=EPIL

138

it. They refuse the domination of effectiveness in international law as tantamount to the negation
of the latter as a legal order.®*®

As a further example of this approach Sereni’s discourse on the rule of precedent in the
common law tradition in common law systems can be recalled, which, in his view, shows
normativity of effectiveness. In particular, the idea itself of doctrine of precedent was grounded in
the impossibility that the pre-existent law can be modified by new factual situations.®*®

Balekjian and Ottolenghi believe that the principle of effectiveness does not have any
positive normative nature, but is only a qualification of a certain fact. This qualification can entail
a normative function insofar as it is ‘recognised’ either by an existing norm of positive law or by a
new norm in the process of creation through states’ willingness. The effectiveness’s unlimited
application would replace the rule of law in international relations with the rule of power. %

On the other hand, effectiveness was to reduce norm to reality. In particular, some legal
experts hold that effectiveness refers to all phenomena in which the factual situation affects the
legal norm. In confirmation of this standpoint, some writers®?! refer to the codification of new
areas of activity of States. For instance, De Visscher speaks about the need to regulate them in a
prompt manner leading States to conclude multilateral treaties, which have a decisive impact on
the establishment of international law; such as new multilateral treaties which may be formed
rapidly by a sudden change of social reality.??? Similar to De Visscher, Touscoz also maintains
that multilateral regimes were negotiated as a consequence of rapid changes in social realities.®?®

The Kelsen idea can be given as another example. According to him, the sphere of validity
of a legal order is determined by the principle of effectiveness, which is a positive norm of
international law. He discerns the prevalence of effectiveness over law in territorial matters.®** He
explains it by drawing a parallel between international law and a horizontal system without any
centralisation of power, which always confers a right on the holder of effective power when
deciding on a conflict with a nominal title. In fact, in his view, validity of the legal order is
dependent on the effective coercive power underlying its very existence. In particular, the norm
operates when the State is effectively displaying a stable order and State boundaries are
determined according to the extent to which their legal orders are firmly established and obeyed;

and acquisition of territories could occur as a result of an illegal act, as far they are effective.®?

818 hidem..
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Ibid., p.211



139

Moreover, Wildeman asserts that the emergence of legal principle from factual reality is a given in
common law systems, since the judge is continuously legislating by departing from the concrete
cases.®® In particular, the author maintains that in the Anglo-American tradition there was a
practical belief that ius ex facto oritur, and it was the duty of the judge to find it.

There are some jurists who even propose a completely new vision of effectiveness, in
criticising it, they re-shaped the concept effectiveness in contemporary international law into
justice and legitimacy rather than legality and effectiveness.®?” According to these authors the
form of government of a particular State should become one of the main priorities to be addressed
by international law, according to a concept of justice that would not recognise non-democratic
States.®?® Teson®® and Reisman®® even propose a unilateral right of intervention in order to bring
democratic legitimacy. The duty of non-intervention should be only directed to States, who are
formally and genuinely committed to liberal democracy, the rule of law and human rights.®®
Furthermore, Tenson’s premises based on a new Kantian international law, advanced a hypothesis
under which the State appears like an agent of the individuals’ will.®* The problematic aspect of
the process of this concept is its translation into reality that is the empirical determination of

substantive democracy.®®

Furthermore, the unilateral intervention on other States’ internal affairs
in order to bring back democratic legitimacy, if not negotiated and decided within multilateral
organisations, can become easy to enforce national political agendas. In fact, the case of Iraq
shows the dangers inherent in the unilateralist formulations of the democratic entitlement theory.
It is crucial for tackling matters of public policy that cannot be addressed from the outside. More
specifically, it is crucial for the protection of human rights, whose primary responsibility lies with
the sovereign government: the current situations in Somalia and Iraq are dramatic evidence of how
the lack of effective governments leads to a situation of anarchy and general disrespect for the

most fundamental of the human rights, such as the right to life.***
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However, the debates regarding the concept of effectiveness did not bring a conclusive

argument. Nevertheless, this theoretical discussion contributes to fuller understanding of the
concept of effectiveness and its role in international law.
Recently, effectiveness is intended as a balancing norm, of which physical existence of a fact or
rasa, cannot be easily altered without putting at risk one or both of these terms.®® It can be also
argued that effectiveness goes straight to the heart of the relationships between reality and norm,
and the validity of the latter.®®® Effectiveness has important functions in the international legal
order, but is not dominant in international law. Otherwise, it would lead to the negation in
international legal order.®*’ In fact, confronting the conflict between the law and the fact, the latter
cannot prevail over the title. Since the fact is external to the legal order therefore its prevalence
over the law is to be considered unlawful. Conversely, the fact can become a part of the legal
system in the case of its consideration as a legal fact. In this way the fact (e.g. the effective
control) is a source of the concrete norms, which adequate the law to situation de facto. ®*®
Therefore the situation of the fact itself can have legal value.®®® The fact is able to produce a new
norm in order to resolve the tension between the reality and the legal system.®*

To conclude the role of effectiveness in international law is a evidence of the strongly
realist nature of international law, which can afford legal function only to a limited extent. The
effectiveness’s impact on the law can be determined through three main functions: constitutive,
modificative and adjudicative.®*

Through its constitutive function the concept of effectiveness allows the adaptation of the
law to the factual order established, to the fait accompli. It has in this respect a conservative
function, because it ‘freezes’ a certain sociological situation and brings it into the legal sphere,
therefore legitimising it. This function can been seen traditionally in the following aspects: the
concept of State under international law, as this requires the effective power of governmental
organ over a certain territory and population; the fact that a government is recognised as long as it
wields effective power through habitual obedience/support by it population; the fact that a State is
entitled to sovereignty over unoccupied territories when it exerts its actual authority over them.®*?

Effectiveness has a modificative function when it allows the modification of the law as a

result of social change: that is, it allows the adaptation of the law to the new social situation. For
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7 A Miele, La Comunita internazionale, i Caratteri originali, p. 62; E. Milano, Unlawful Territorial Situations in International Law: Reconciling
Effectiveness, Legality and Legitimacy. op.cit., p. 48.
8% G. Arangio Ruiz, La persona internazionale dello Stato, Utet Giuridica, Emerito di Diritto internazionale Universita' “La Sapienza”, Roma,
2008, p. 29
8% A, Miele, La Comunita internazionale, i Caratteri originali, 11 ed., G. Giappichelli editore, Torino, 2000, p. 62.
80 G, Arangio Ruiz, La persona internazionale dello Stato, Utet Giuridica, Emerito di Diritto internazionale Universita' “La Sapienza”, Roma,
2008, p. 29
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instance, the new creation of States was carried out though national liberation movements and the
new exigencies of regulation of the international society in respect of maritime delimitation and
cosmic navigation. This role of effectiveness can be seen as progressive. ®4

A third function affected by effectiveness is adjudicative. It has been used by international
courts and arbitration tribunals as a principle of solution to legal disputes involving competing
claims.®** For instance, in regard to this function, reference can be made to cases of conflicts of

645

nationality both for individuals®* and ships®*® and the cases of territorial delimitation.®*’

2. Effectiveness in relation to statehood and territorial sovereignty

Effectiveness lies at the core of some fundamental issues of international law, especially,
statehood and territorial sovereignty.

To such regards its role has been determined through two contrasting positions on the
nature of State - the pure fact approach and the legal approach - within which different arguments
have been advanced.®*®

In particular, Crawford and Kelsen’s idea that the principle of effectiveness in a positive
customary rule. ®*® Only Kelsen sees the nature of effectiveness as sociological, ®° which
automatically becomes accepted by international law, while Crawford considers it as the result of
a process of recognition by certain rules.®®! In particular, he affirms:

A State is not a fact, it is a fact in the sense in which it may be said treaty is a fact: that is,
a legal status attaching to a certain state of affairs by virtue of certain rules.®*?

These different approaches are dictated by different outcomes: Kelsen explains through a
juridical presupposition and Crawford refers to a positive norm.®*®

A series of judicial decisions, both international and national,®** and State practice through
the 20" century, seems to point to a ‘sociological’ approach to effectiveness in the creation of

States and their recognition.®®® In the Aaland Islands case (1920) one of the questions that the

&3 Ipidem..
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International Commission of Jurists needed to answer was, at which stage did Finland become a
State. The commission held that:

It is, therefore, difficult to say at what exact date the Finnish Republic, in the legal sense of
the term, actually became a definitely constituted sovereign State. This certainly did not take place
until a stable political organisation had been created, and until the public authorities had been
strong enough to assert themselves throughout the territories of the State without the assistance of
foreign troops.®°

It is clear how the ‘factual’ approach to statehood prevailed. In 1921 the Polish-German
arbitration tribunal in the case of Deutsche Continental Gas Gesellschaft v. Poland stated that
according to the opinion rightly admitted by the great majority of writers on international law, the
recognition of a State is not constitutive but merely declaratory. The State exists by itself and the
recognition is nothing else than a declaration of this existence, recognised by the State from which
it emanates.®’

The 1948 Bogotd Treaty creating the Organisation of American States re-asserts the
material nature of statehood and a declaratory view on recognition. Article 6 states that:
the right of each State depends not upon its power to ensure the exercise thereof, but upon the
mere fact of its existence as a person under international law.

Article 10 asserts that:

recognition implies that the State granting it accepts the personality of the new State.®*®

More recently the EC Arbitration Commission on Yugoslavia has held in its Opinion n.1
that: ‘the existence or disappearance of the State is a question of the fact and effects of recognition
are purely declaratory.®*®

This judicial and State practice can reconcile Crawford and Kelsen’s ideas®®

through
definition of the principle of effectiveness as a general norm of international law.

To sum up, both these approaches are fundamental for determining the role of
effectiveness in the definition of statehood, which justify State sovereignty and its independence,

insofar as international law allows for effectiveness to display its fullest effects.®®*
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3. Effectiveness in relation to legality and legitimacy

During decolonisation (a period which saw the birth of nearly one hundred new sovereign
countries), the creation of States was for the first time transformed into a legal matter through an
international norm, the principle of self-determination, directly pertaining to the substance of these
processes, leaving out any effectiveness rule. Peoples who were in a condition of foreign
subjugation could claim to constitute themselves as independent States, relying on a norm directly
constitutive of statehood.®®® Thus, this novel rule served as a legal basis for statehood, being
confined to the specific case of decolonisation and to this specific historical period.

Another direction along the doctrine on legality, proposed particularly in the 1970s, is
closely linked to the general debate regarding the criteria for statehood. This has been mainly
inspired by the practice concerning de facto regimes, whose statehood and legal personality have
been guestioned owing to their unlawful origin. In particular, the reference was made to the cases
of Southern Rhodesia, South-African Bantustans and Northern Cyprus. The stand taken by the
international community through the non-recognition of these entities, according to some writers,
would show that whether an event of secession occurs in breach of the ban on the use of force
against a State’s territorial integrity and/or of the principle of self-determination, the resulting
illegitimacy would prevent an otherwise effective entity from being regarded as a State or as a
subject of international law endowed with full legal capacity.®®®

In particular, according to some legal experts, the doctrine on legality, affirms the
existence, in addition to the statehood criteria examined in the previous chapter, of a fourth
element, namely the lawfulness of the process of State creation. If this process is the product of a

breach of cogent norms, then the de facto entity would be prohibited from claiming statehood.®®*

862 See M. Kohen, Possession contest’ee et souverainet’e territoriale, Paris: Presse Universitaire de France, 1997, pp. 422-423 and 467—468.

83 Such a current of doctrine finds its origin mainly in the works of Lauterpacht, Recognition in International Law, p. 409, according to whom, in
very general terms, . . .facts, however undisputed, which are the result of conduct violative of international law cannot claim the same right to be
incorporated automatically as part of the law of nations’, p. 410; in the same sense, see Lauterpacht (ed.), Oppenheim’s International Law: A
Treatise, vol. I, London, New York, Toronto: Longmans, 1948, p. 137. The idea put forward in these works is that every unlawful situation or act is
ipso iure null and void; therefore, the emphasis is always placed on the legal consequences arising from the violation. Only subsequently did the
doctrine start to investigate the problem of statehood directly. Thus, analysing the international community’s reaction towards Southern Rhodesia,
J. E. Fawcett, in The Law of Nations: An Introduction to International Law, London: Penguin Press, 1968, pp. 38-9, argued that the respect for self-
determination was an indispensable criterion for statehood, and that where ‘there is a systematic denial to a substantial minority, and still more to a
majority of the people, of a place and a say in the government, the criterion of organized government is not met’. The question regarding the
existence of a ‘legal regulation of statehood on a basis other than that of effectiveness’ was positively answered by Crawford, albeit only with
reference to ‘self-determination units’ (the dependent territories falling under Chapter X1 of the UN Charter), and therefore excluding States already
formed, in The Creation of States, at pp. 77-8, 83-4 and 103-6 (where, dealing with the status of Southern Rhodesia, he argues that ‘the principle
of self-determination in this situation prevents an otherwise effective entity from being regarded as a State’, so that ‘[i]t appears then a new rule has
come into existence, prohibiting entities from claiming statehood if their creation is in violation of an applicable right to self-determination’). An
analogous position has more recently been upheld by Shaw, Title to Territory in Africa, p. 159, and by the same author, International Law
(Cambridge: Cambridge University Press, 2003), p. 177, p. 185.

84 H. Krieger, Das Effektivit atsprinzip im V olkerrecht, Berlin: Duncker und Humblot, 2000, p. 102, p. 176; T. D. Grant, The Recognition of
States: Law and Practice in Debate and Evolution,Westport:Praeger, 1999, p. 83. This latter work analyses the existence of ‘what might be called
addenda to the Montevideo criteria — additional elements in what makes a state’, taking into consideration as ‘new criteria for statehood’ the respect
for the principles of selfdetermination and democracy, the rights of minorities and the principle of constitutional legitimacy. Only in the case of
self-determination does the author deem it acceptable to affirm the emergence of a new criterion for statehood (particularly on the basis of the
practice regarding Southern Rhodesia and South-African Bantustans). As to the other rules (democracy, rights of minorities, constitutional
legitimacy), they are evidence of the existence of mere trends.
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The argument that an unlawful process of State creation results in a denial of statehood is
also maintained by other writers, who base this result on different reasoning.®® Distinguishing
between acts or situations non-existent due to the lack of the essential constitutive requirements
and acts or situations null and void by reason of contrast with legal norms, these writers criticise
the assumption of lawfulness as a fourth requirement for statehood (so that the unlawful regime
would not be inexistent because of the lack of a constitutive element), asserting that the birth of a
de facto entity, even in the presence of the traditional elements of statehood, would be null owing
to the breach of peremptory norms.®®

Under opinion of other authors from the violation of the norms pointed out above, there
could even derive consequences different from the denial of statehood. According to this third
position, indeed, the birth of a State remains a fact, even if it is attained unlawfully. On this
premise, the violation of principles of jus cogens would play a role in evaluating the effectiveness
of its legal existence, that is to say, with reference not to statehood but to the legal personality of
the de facto entity.®®’

However, under each of these reconstructions, unlike the traditional doctrine, the process
of the birth of new sovereign entities would fall under the discipline of international law: any
violation of jus cogens norms would result in the denial of statehood or personality of the unlawful
entity. In other words, the unlawful formation of a de facto sovereign entity would prevent it from
claiming statehood or legal personality. In this way peremptory norms could also play a negative
role, since their violation would obviate statehood by prohibiting secession.

In regard to abovementioned opinions it can be affirmed the following. Firstly, since the
State is pure fact entity - a real (and not a juridical) person®®® - the international law’s rules neither
provoke nor prevent the birth of new States, nor can cancel its very existence; they simply ‘guide’
these processes. Consequently, international law might determine the legal consequences arising
from that event, and therefore its legal personality. In fact, it cannot do away with a fact. In other
words, international law, like every other juridical order, cannot create or suppress the facts of
social life.?®® Only another fact (such as the dissolution of the illegitimate entity) could achieve
this result. From this derives that the lawfulness of State creation could not be considered as the

fourth requirement of statehood. Neither the UN General Assembly nor the UN Security Council

865 See J. Dugard, Recognition and the United Nations, Cambridge: Cambridge University Press, 1987, p. 127, at p. 147 and, by the same author,
‘Collective Non-Recognition: The Failure of South Africa’s Bantustan States’, in Boutros Boutros-Ghali Amicorum Discipulorumque Liber, vol. |,
Brussels: Bruylant, 1998, p. 383, p. 400. A similar view is held by V. Gowlland-Debbas, Collective Responses to lllegal Acts in International Law —
ggitedNations Action in the Question of SouthernRhodesia, Dordrecht,Boston, London:M.Nijhoff, 1990, p. 237.

Ibidem
87 See in this sense Georges Abi-Saab’s report in the Reference Re Secession of Qu’ebec,Re: Order in Council P. C. 1996-1497 of 30 September
1996, ‘p. 4, para. 2(b), English text reproduced in Bayefsky (ed.), Self-Determination in International Law, pp. 69 ff.. See also C. Hillgruber, Die
Aufnahme neuer Staaten in die V- olkergemeinschaft, (Frankfur tam Main, etc.: Lang, 1998), p. 746.
58 | share here the authoritative view of G. Arangio-Ruiz, “Stati e altri enti (soggettivita' internazionale), Novissimo Digesto Italiano, vol. XV1I,
Turin, 1971, p. 157.
%9 In this regard, see Abi-Saab, Cours gen” eral de droit international public’, Volume:207, Brill/Nijhoff, Leiden/Boston, 1987, p. 68



145

is vested with the power to eliminate the factual existence of an entity (albeit unlawfully created)
by a resolution. Accordingly, it is not possible to share the opinion of those who argue that a
secession carried out in breach of self-determination or of the prohibition of the use of force would
prevent the thereby illegitimate entity from becoming a new State.®™

Secondly, one of the legal consequences under which international law intervenes (once
the entity formed in breach of the jus cogens norms, that is secession is a fact ) can be non-
recognition.®™

Non-recognition does not determine either the inexistence of the unlawful entity, or
absolute or partial loss of its personality, but simply represents a cause of factual limitation of its
legal sphere and of the effects deriving from the acts performed by its organs. ®2

Consequently, this entity is not exempted from the duty to comply with generally binding
norms customary duty.®”® In fact, this will be the addressee of a lesser number of norms (being
part of a lesser number of relations, transactions or acts), having especially a conventional origin,
nevertheless remaining the addressee of (and therefore both protected by and bound to comply
with) the fundamental norms which regulate the life of the international community.®* No
territorial vacuum in the validity of fundamental norms (e.g. genocide, mass murders, torture or
apartheid to the detriment of the local population) of international coexistence can be tolerated. As
State practice shows, even that regime shall abstain from using force against other States and will
be obliged to respect human rights prescriptions and the self-determination of its people. Local
inhabitants cannot be deprived of the minimum standard of protection of the rights guaranteed by
the Convention of Rome. As a practical consequence, the duty to exhaust local remedies (i.e. the
remedies existing before the Courts of Northern Cyprus) had to be fulfilled..”

Thirdly, it can be affirmed that although such measure as non-recognition even aims to
deprive the illegitimate entity of this capacity cannot annul wrongful act. Since the illegitimate
entity is qualitatively a subject equal to every State; its legal capacity will be only factually limited

due to non-recognition. International personality remains a unitary status, not susceptible of

670 See, T. Christakis, The State as a ‘primary fact’: some thoughts on the principle of effectiveness, and O. Corten, Are there gaps in the
international law of secession? in Secession: International Law Perspectives edited by M. Cohen, Cambridge: Cambridge University Press, New
York, 2006, pp. 138-171, 231-255.

571 Arangio-Ruiz, Stati e altri enti (soggettivita internazionale), p. 175.

872 R. H. Sharp, Non-recognition as a Legal Obligation 1775-1934, Geneva: Thone, 1934, p. 152; A. Cassese, International Law, Oxford: Oxford
University Press, 2001, p. 51.

678 See R. Quadri, Diritto internazionale pubblic, Napoli: Liguori, 1968, pp. 460—461.

674 See Lauterpacht, Recognition in International Law, p. 420; Crawford, The Creation of States, p. 222 and Dugard, Recognition and the United
Nations, p. 393.

67 See for instance, SC Res. 445 of 8 March 1979. In this Resolution the UN Security Council directly condemned the cross-border raids carried
out by Rhodesian armed forces against the territories of Angola, Mozambique and Zambia, characterising these acts as ‘a flagrant violation of the
sovereignty and territorial integrity of these countries’; General Assembly Official Record, 20th year, Plen., 1367th meeting, for the intervention of
Costa Rica, para. 70; Mexico, para. 149-51; the United States of America, para. 171. See also General Assembly Official Record., 4th Committee,
1540th meeting, for the intervention of Ireland, para. 17; Chile, para. 22; Colombia, ibid., 1541st meeting, para. 14; Greece, para. 27; Australia,
para. 35; Argentina, para. 45; the Netherlands, para. 52; Venezuela, para. 68; the United Kingdom, ibid., 1544th meeting, para. 4; Canada, para. 20;
Uruguay, para. 22; Italy, para. 34; South Africa, para. 36; Belgium, para. 44; Norway, para. 46; Denmark, ibid., 1545th meeting, para. 3; France,
para. 5; Costa Rica, para. 11 and so on.
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special qualifications. There is no organ having compulsory jurisdiction, endowed with the power
to annul wrongful acts or situations (and certainly the UN organs are not empowered to do so). A
void character does not represent the automatic effect of the resolution which contains the
declaration of invalidity and the demand for non-recognition.®”® Non-recognition per se neither
automatically determines the inexistence (factual or legal) of the unlawful regime nor the absolute
nullity of all its acts; it simply obliges third subjects to deny the effect of these acts through their
conduct, in compliance with a collective (and political) decision of behaviour.®”’

That is to say, the act, order or law enacted by the unlawful authority will be deprived of
legal effect only if other international subjects do not recognise such an effect through their
concrete behaviour. And sometimes third States fail to comply with the policy of non-recognition,
breaking down the veil of factual and legal inexistence that the international community had tried
to erect against the unlawful entity. Even when one State decides to disregard the call for non-
recognition by, for example, concluding a treaty, exchanging diplomatic representatives or,
simply, recognising in a single case the effect of an act adopted by the authorities of the
illegitimate regime, then the acts performed by the latter will have some legal effect, obviously
with a sphere of validity limited to the State that decided to establish the relations.

Therefore, the acts adopted by the unlawful regime will not be null and void, but only
deprived of the possibility to display their effect in single cases, remaining effective in different
contexts before different authorities.®”®

Hereon some authors have concluded that the existence of a State is matter of fact, the
creation of which should be in line with customary law. In other words, the creation of a State
cannot contravene international law; therefore, non-compliance with fundamental principles of the
international community can lead to a lack of legitimacy of that State on the international plane. '

With regard to legitimacy, it can be affirmed that its concept provides the legal assessment
of a certain factual situation, which can require application of different, and perhaps opposing

principles, for purpose of justifying one choice, rather than another ®® For instance self-

676 See Antonello Tancredi, A4 normative ‘due process’ in the creation of States through secession in Secession: International Law Perspectives
edited by M. Cohen, Cambridge: Cambridge University Press, New York, 2006, p. 200.

877 G. Ziccardi Capaldo, Le situazioni territoriali illegittime nel diritto internazionale, Napoli: Editoriale Scientifica, 1977, p. 102.

678 See S. Talmon, The Cyprus Question Before the European Court of Justice, EJIL 12 (2001), p. 727, who notes that, according to State practice
(including cases of non-recognition of unlawful entities such as Manchukuo or Northern Cyprus), informal or administrative cooperation (i.e. not of
an intergovernmental or diplomatic character) with the authorities of an unrecognised entity is not excluded.

87 For instance, see J. Crawford, The creation of states in international law, cit.; D. Caron, The Legitimacy of the Collective Authority of the
Security Council, 87 AJIL (1993), 552, p. 557; Fassbender B., Uncertain Steps into a Post-Cold War World: the Role and Functioning of the UN
Security Council after a Decade of Measures against Iraq, 13 EJIL (2002), 273, p. 292

This level of legitimacy analysis is particularly useful to assess the action of the SC within its broad powers under Chapter V1l of the Charter with
regard to territorial issues. In fact, a more specific analysis of ‘legitimate decision-making’ in international law has been concerned with the
legitimacy of SC’s actions, as a way to enhance its credibility and effectiveness as a major actor in the field of international peace and security.

50 The concept of legitimacy has attracted much attention in the fields of law, political theory and international relations in the course of the 20",
e.g. see B. Roth, Governmental Illegitimacy in International Law (1999), pp.17-35; see also I. Hurd, an international relations theorist, who defines
legitimacy as ‘the normative belief by an actor that a rule or institution ought to be obeyed’, see I. Hurd ‘Legitimacy and Authority in International
Politics’ 53 International Organization (1999), p. 379. Whereas Franck provided the most original contribution on legitimacy in positive rules, see,

T.M.Franck, Legitimacy in the International System, 82 AJIL, 1988, 705.Georgiev, for instance, addressed the question of reconciling potentially
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determination and the prohibition of the use force, makes their application potentially
contradictory, thus the legitimacy discourse becomes important in this respect.

According to Enrico Milano, an important level where legitimacy acts is the —
accommodation - of the legal order to certain actions that, despite representing violations of an
international norm, produce effects or situations which are perceived as legitimate by a part of the
international community. In such case, where the international community, as a whole, acquiesces
it may, therefore be more or less reluctantly accepted. This does not mean that that particular act
does not represent a violation of international law, it only means that the system ‘tolerates’ and
‘recognises’ the legal effects of the factual situation even though produced by violation. In the
view of the same author the function of legitimacy can even be defined as trait d 'union between
effectiveness and legality.®®* Again, the concept of legitimacy would represent the link between
those two gaps; between violation and legality.

He clarifies this point, giving an example of the Indian occupation of Goa. He affirms that
this case highlights such a legalisation of unlawful territorial situations, and, in particular, the way
in which such unlawfulness can be cured by its legitimacy. In this example,on 17-18 December
1961 Indian military forces invaded the Portuguese territories of Goa, Danao and Diu on the
Indian subcontinent. On December 18, Portugal asked the Security Concil to put a stop to ‘the
condemnable act of aggression of the Indian Union’, and called for the immediate withdrawal of
the invading forces of the Indian Union.”®® However, a draft resolution was rejected because of
the veto of the USSR®® The discussion that ensued at the SC is interesting because whereas
Western States underlined the violation of the international norms on the use of force by India and
the refusal to accept any unilateral change through the use of force, India and those countries
supporting its territorial claims cited the existence of a right of self-determination of those people
under colonial domination to have international support in their struggle for liberation. The
invasion of Goa was not condemned by the UN political organs, and Portugal recognised Indian
sovereignty in 1974 followed by the whole international community. Hence, basing on this he
affirmed that widespread recognition by other States can legitimise the existence of that State
despite its illegal origins.

Another example to be considered is the case of Kosovo where legitimacy was conferred

upon an, originally, unlawful situation - the NATO’s military illegal intervention in Kosovo

contradicting legal principles and norms through legitimate decision-making. While he refers to the legitimacy of rules or behaviours in the
following passage, it is clear that he is also referring to the legitimacy of specific decisions within a certain positive legal framework, see,
D.Georgiev, Politics or Rule of Law: Deconstruction and Legitimacy in International Law’, 4 EJIL, 1993, 1, pp. 13-14. A similar point is made by
Brad Roth, who talks about ‘legal legitimacy’, see, B. Roth, Governmental lllegitimacy in International Law (1999), pp.17-35.

681 See, E. Milano, Unlawful territorial situations in international law, cit., p.192

682 5/5030,18 December 1961

%83 SCOR, 987th Meeting (1961).
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through widespread recognition of Kosovo. In particular, NATO’s military intervention was
justified by the protection of ethnic Albanians’ human rights and their right to self-
government.®®*Furthermore, as in the case of Goa, also in the case of Kosovo SC resolution
condemning the action of NATO was defeated.®®

According to Crawford ‘[t]he significance of self-determination in this context is not so
much that it cures illegality as that it may allow illegality to be more readily accommodated
through the processes of recognition and prescription; whereas, in other circumstances violations
rapresent a breach of jus cogens, it is not, or not readily, curable by prescription, lapse of time or
acquiescence.”®®.

In conclusion, it is undeniable that legitimacy, compared to legality, provides for looser,
less transparent and less objective devices of power acceptance. Likewise, it is undeniable that the
legitimacy discourse can be easily manipulated, and it is one of the most sophisticated forms of
‘soft power’ exercised by the hegemon, in the sense that it can perfectly complement the ‘hard
power’ of effectiveness. However, legitimacy has at least been constructed, starting from a general
normative framework provided by the fundamental norms of international society and by the
institutions mandated to uphold and enforce these fundamental norms. Moreover, explaining the
process of recognition of unlawful territorial situations through legitimacy helps us to maintain the
integrity of the international rule of law, by denying the possibility that an illegal act produces per
se legal effects considered in accordance with international law in contradiction to the principle ex

iniuria jus non oritur®®’

4. The elements of statehood in relation to Abkhazia

Therefore, it is necessary to determine the status of Abkhazia under international law, which is
decisive for determining the international rights and obligations of this entity. For this purpose, the
issues regarding the statehood of the Abkhazian entity and the possession of a legal title to
territorial sovereignty will be investigated from the period of the collapse of the USSR to present.

Despite its importance, statehood ‘in the sense of international law’ has not always been a
clearly defined concept. In fact, there is no authoritative definition of the relevant criteria of
statehood. It is explained by the fact that the current theoretical writing on international law and on

684 The Independent International Commission on Kosovo, The Kosovo Report, 2000, pp. 163-198.
%85 5/1999/328

%8¢ Crawford, The Creation of States in International Law , 1979, p. 113. See also Dugard, Recognition and the United
Nations 1987, p. 115

%87 Enrico Milano, Unlawful situations, P. 201
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the nature of the international personality of States is unevenly divided between two tendencies,

|688 »» 689

called by G. Aragio-Ruiz, the «constitutional®™"» and “inter-State system .

Notwithstanding these different views over the nature of State a number of scholars made
reference to Article | of the Montevideo Convention on the Rights and Duties of States (1933) as
one of the most relevant legal formulations of statehood or at least as distinguishing elements of
States, where only effectiveness is constitutive element of statehood.

According to the Montevideo Convention, the State as a person in international law should
possess the following qualifications: (a) permanent population; (b) defined territory; (c)
government; and (d) capacity to enter into relations with other States. ®*® Despite the fact that only
sixteen States®* have ratified the Montevideo Convention (1933), its formulation of the elements
of State are widely employed in diplomatic practice and referred to in academic works. The

reports of Australia®®, Austria®®?, Japan, South Africa®®*, Tanzania®*® and the United Kingdom®® -

%8 Under “constitutional” theories, States and other international persons are seen as legal subdivisions of international law. In particular,
international law is to be envisaged as the supreme layer of a public law of a universal legal community of mankind, the constituency of which
would be composed of individual human beings. Within such a system, States are conceived of as the legal institutions governing the
«autonomous» territorial subdivisions of the legal community of mankind: provinciae totius orbis. One of the main corollaries of this view is that
the internal legal systems of States are derivative legal systems within the framework of the public law of mankind, that is called the monistic
theory of the relationship between international law and national law. Under this view States are territorial personnes morales of international law.
Despite an incomparably higher degree of State «autonomy», general governmental competence is similar to subdivisions of national law as
provinces, cities, counties within a unitary State. The “constitutionalist” conception of international law (together with its corollaries) appeals to the
basic physical unity of the human kind and the obviously inter-individual composition of the constituency of all (national) legal system.The most
important supporter of the constitutionalist view is professor Kelsen. He asserted that the State’s international person is a juristic person, as any
other juristic person, with its legal system, namely, for the State, municipal law. This vision is consistent with both that author’s concept of
personnes morales in general — a concept of the universal unity of the law. It is natural, within the framework of such a theory, to view the State’s
international person as a legal order, namely the State’s municipal law, see H. Kelsen, General Theory of Law and State, New York:
Russell&Russell, 1961, p. 123; See, Stanley Hoffmann, the Relevance Of International Law:Essays in. Honor of Leo Gross, Cambridge, Mass:
Schenkman, 1968, p. 30.
59 From the perspective of the ‘inter-State system’ conception, the constituency of international law is composed basically of sovereign,
independent States. Within the framework of such theories, States are seen not as the territorial subdivisions of a (non-existent) legal community of
mankind, but as the members of a sui generis community of sovereign entities and the primary persons of international law. Under the same
theories, the internal legal systems of States are not dependent subdivisions of international law — and in that sense “derived” therefrom as the
legal systems of a State's subdivision are “derived” from the law of the nation — but rather «original» legal systems. Hence it has been seen in the
light of the pluralist conception of the relationship between international law and municipal law.

Professor Arangio-Ruiz who sees the States as de facto entities affirms that
States «precedey international law in the sense that they are presupposed thereby ... States come into being de facto, continue to exist de facto and
de facto are eventually modified or dissolved from the viewpoint of international law...States are organized de facto, in the sense that they “will”
and “act”, for the purposes of treaty-making or international liability for unlawful acts, not through physical persons legally appointed as agents
(as is the case with any juristic person or subdivision of municipal law) but through any human beings factually acting as its agents... States are
original, not delegated by international law. A State's competences remain essentially original. See Gaetano Arangio-Ruiz, On The Nature Of The
International Personality Of The Holy, http://www.gaetanoarangioruiz.it/wp-content/uploads/2017/04/on-the-nature-of-the-international-
personality-of-the-holy-see.pdf
80 Karl Doehring, “State” in Rudolf Bernhard (ed), Encyclopaedia of Public International Law, vol. 4 (North Holland: Elsevier 2000) 600-604, at
601; Dahm/Delbriick/Wolfrum 1988 (above note 3), at 131; Brownlie (above note 2, at 71-72; Cassese, Public International Law (above note 3), at
48. Cf. also Opinion No. 1 of the European Conference on Yugoslavia : “the state is commonly defined as a community which consists of a
territory and a population subject to an organized political authority” (repr. in ILM 31(1992), at 1494-1497; EJIL 3 (1992), at 182), para. 1 b).
51 The sixteen States that are a party to the Montevideo Convention are Brazil, Chile, Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador,
El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Panama, United States and Venezuela. Further information about the Montevideo
treaty can be found at < http://www.oas.org/juridico/english/sigs/a-40.html
82 "The Australian government requires satisfaction of the following criteria: a permanent population, a defined territory, a capacity for effective
government and a capacity to have relations with other nation-states — in this note referred to, for convenience as the Montevideo criteria (...)"
898 "Certain statehood criteria are unanimously required in the practice of States. They include a permanent population, a defined territory, a
government and the capacity to enter into relations with the other states and are expressed in Article 1 of the Montevideo Convention. Austrian
diplomatic practice has invoked these criteria in the context of statehood."
84 In the book International Law: A South African Perspective, by South African professor John Dugard (and others), the Montevideo criteria are
also mentioned. They explain that "Although only fifteen States and the United States are parties to this Convention, it is generally accepted as
reflecting the requirements of Statehood under customary international law. See DUGARD, John. BETHLEHEM, D. L., PLESSIS, Max Du, and
KATZ Anton. International Law: A South African Perspective. Lansdowne, South Africa: Juta, 2007, p. 84
8% "African policy makers are no doubt familiar with the criteria of statehood as set out in the Montevideo Convention, 1933, that is to say,
permanent population, defined territory, government, and finally, the capacity to enter into relations with other States." KAMANGA, Khoti.
Tanzanian report. In: Journal of Refugee Studies, vol. 18, no. 1, March 2005 : pp. 100-116.
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none of which is a party to the Montevideo Convention - all mentioned the Montevideo
Convention and its four elements as relevant criteria for the recognition of States. It comes as no

surprise that Brazil or the United States®®’

- which are parties to the Montevideo convention - also
utilize it. As one looks into the responses presented by the national reporters, one may see that
even in cases where there was no express mention of the Montevideo Convention; there was
substantial overlap between the criteria used by different countries and the Montevideo formula.®*®

Obviously, Montevideo criteria are not immune from criticism or even scepticism. For
instance, in his book on recognition, professor Thomas Grant argues that:
the Convention is of limited law-making force and therefore, regardless of the quality of its
content, has little normative reach.®*°

Professor Arangio-Ruiz does not consider these elements as constitutive elements of
States. He sees them as the distinguishing elements of States from other entities. In particular, a
State being physical person or de facto creature, consists of independent government, determined
territory and population, which are external, therefore they are not constitutive. "°Being States are
factual entities, the central constitutive requisite of statehood must be effectiveness .”%*

Among the scholars who partially accepted the Montevideo formula there is the most
disagreement regarding the element of capacity to enter into relations with other States’. In fact,

the most criticized of the four elements of the Montevideo statehood criteria are probably the: -

8% See a Written Answer dated 16 November 1989 by the then Parliamentary Under-Secretary of State for Foreign and Commonwealth Affairs
HAPPOLD, British Report, https://publications.parliament.uk/pa/ld200809/Idhansrd/text/91104w0004.htm
7 As noted by the national reporters Borgen, McGuinness and Roth in the US response "Section 201 of the Restatement (Third) of Foreign
Relations Law States: 'Under international law, a state is an entity that has a defined territory and a permanent population, under the control of its
own government, and that engages in, or has the capacity to engage in, formal relations with other such entities.' In BORGEN, MCGUINNESS and
ROTH. U.S. report, Quoted in Recognition of governments in International Law (Third ILA Report), Intemational Law Association
Johannesburg Conference (2016), p. 15.
8% See, for instance, the Italian reply " State practice shows adherence to certain classic criteria (effective and independent government, territory,
population, will be considered a State); the Japanese report transcribes an official document which brings as criteria * effective political authority
over the population living in a certain territory"; The Israeli report, by prof. Ronen, points to an official document, which, in its turn, refers to the
"The traditional criteria for statehood".
89 T, Grant, Defining Statehood: The Montevideo Convention and its Discontents, Columbia Journal of Transnational Law, v. 37, p. 403-457, 1998,
p. 434,
% For instance, the Professor affirms that the territory is not an essential element for statehood and statehood does not disappear if the territory is
occupied or a part conceded to another entity. He based his argument on the situation of Holy See, which did not possess a territory between 1870-
1929. Whent in 1929 it obtained a certain territory its status did not change. As for population he provides that ogni persona internazionale statale
«reale» resta legata a una base sociale umana—e in tal senso a un popolo-indipendentemente dalla quale essa non & concepibile come mera
organizzazione sino a quando non si provi per altra via, a conferma degli indizi considerati sin qui, la sufficienza del solo elemento umano attivo a
costituire la persona... [L]a prova decisiva sta nel confronto fra le persone internazionali degli Stati e le persone internazionali cosiddette sui
generis... [T]ali soggetti non sono, al pari degli Stati stessi, persone giuridiche pit 0 meno specialmente qualificate dal diritto internazionale in
senso funzionale (con pretese conseguenti capacita o incapacita da tal diritto sancite). Qualsiasi loro «specialita» & giuridicamente tale soltanto
dal punto di vista del diritto interno di ciascun ente o del diritto nazionale di Stati determinati. Sul piano del diritto internazionale la specialita non
va oltre la mera fattualita. Al pari del territorio, il popolo € dunque oggetto esterno rispetto alla persona internazionale dello Stato, e come tale
esso figura nelle situazioni giuridiche soggettive internazionali ad esso afferenti. In confirmation to non-constitutivity of independent government
as statehood criterion he made a reference to the situation regarding insurgent movements: il partito insurrezionale si afferma con una relativa
stabilita in una parte del territorio, il diritto internazionale riconosce un soggetto distinto in costanza di quello dello Stato dato, e non reagisce
preservandola validita dell ordinamento statale anche nella parte del territorio controllata dagli insorti («governo di fatto locale»). E se gli insorti
conquistano il potere sull’intero territorio («governo di fatto generaley), il diritto internazionale non resiste tenendo fermo [’ordinamento
preesistente, ma si piega alla nuova effettivita.. Privo di ogni forza normativa derivata dal diritto internazionale, I’ordinamento nazionale é solo,
sul piano interno, 1’aggregante che tiene insieme la societa umana controllata dallo Stato-potenza e la struttura di questa come unita’. Anziché
elemento giuridicamente vivo, esso & solo un fattore materiale della persona internazionale dello Stato (o del cosiddetto «soggetto sui generis»).
§g:1e G. A. Ruiz, La persona internazionale dello Stato, Utet Giuridica, 2008, p. 71.

Idid.
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‘capacity to enter into relations with other States’.”® There are different grounds for objection. It
may be said that such capacity ‘is, in effect, a consequence, rather than a condition of
statehood’."™ One may also argue that such capacity is not exclusive to States and, therefore, not

%% In fact, International

particularly useful in distinguishing States from other entities.
Organizations and, in some cases, even sub-units of a State or ‘state members of a federation’ may
also conclude treaties.”®

Despite these critics, it seems that the Montevideo criteria can be a basic consensus of the
minimal preconditions for statehood.’® Therefore, the international legal status of Abkhazia has to
be assessed with a view to the presence or absence of the factual elements, such as (1) a defined

territory, (2) a permanent population, and (3) an effective government.

5. Territory

As government necessarily has to be related to a territory, the first condition of statehood’"’ is
a certain coherent territory or a “particular territorial base upon which to operate.”’® The notion of
territory is strictly tied to the concept of sovereignty. Therefore, the notion of the territory is
analysed in the context of State’s sovereignty.

Territory is the spatial sphere within which a State’s sovereignty is normally manifested.’®
The theory of competence "*° proposed a definition of territory, under which the spatial

framework is valid only within the national legal order. In particular, Kelsen'**, who systematised

702 Roth offers the following explanation for such element: "The reference in Article 1 to “the capacity to enter into relations with other states™ thus
appears to have been intended, not as conditioning statehood on the entity’s reception by other states, but as excluding entities whose international
relations were confessedly subordinate to another state — i.e., units of federal states (e.g., Michigan, Tasmania) and territories that have full internal
self-governance but are dependent in external affairs (e.g.,“associated statehood” arrangements, such as the relationship of the Cook Islands to New
Zealand)". In Roth, B. Secession, Coups and the International Rule of Law: Assessing the Decline of the Effective Control Doctrine, Melbourne
Journal of International Law, v. 11, p. 1-47, 2010, at p. 7.
3 Ingrid Detter Delupis, The international legal order . Dartmouth: Aldershot, US, 1994, p. 43. James Crawford observes that "Capacity to enter
into relations with States at the international level is no longer, if it ever was, an exclusive State prerogative. True, States pre-eminently possess that
capacity, but this is a consequence of statehood, not a criterion for it - and it is not constant but depends on the situation of particular States." In
James Crawford,. The Creation ... p. 61.
4T, Grant, Defining Statehood: The Montevideo Convention and its Discontents. cit., p. 403-457, 1998, p. 435. Grant argues that "Even if capacity
\;ggre unique to states, the better view seems to be that, though capacity results from statehood, it is not an element in a state's creation."

Ibid., p. 434.
7% Karl Doehring, “State” in Rudolf Bernhard (ed), Encyclopaedia of Public International Law, vol. 4 (North Holland: Elsevier 2000) 600-604, at
601; Dahm/Delbriick/Wolfrum 1988 (above note 3), at 131; Brownlie (above note 2, at 71-72; Cassese, Public International Law (above note 3), at
48. Cf. also Opinion No. 1 of the European Conference on Yugoslavia: “the state is commonly defined as a community which consists of a territory
and a population subject to an organized political authority” (repr. in ILM 31(1992), at 1494-1497; EJIL 3 (1992), at 182), para. 1 b).
7 At the same time it is to be noted that through comparative analysis of States and subjects sui generis some authors reaffirm that the non-
constitutive nature of the criterion of territory. In fact, the States can exist without territory (e.g. subject sui generis such as movements of
liberation, Santa Sede and Government in exile (G. Arangio-Ruiz, La persona internazionale dello Stato, op.cit., p. 70-71, A. Miele, | soggetti,
op.cit., 92-105)). Therefore, they conclude that even the importance of the requirement of territory is not a constituent of the State rather a distinct
criterion of its own, Crawford, See the historical debate by James Crawford, The Creation of States in International Law, 2nd ed. Oxford:
Clarendon Oxford UP, 2006, at 19 et seq., p. 52; For an overview of State practice see lan Brownlie, Principles of International Law, 7th ed. Oxford
OUP 2008, at 95 et seq. pp. 70-71.
8 This definition is used by Malcolm N. Shaw, International Law (6th ed. Cambridge University Press 2008), at 199. See also German-Polish
Arbitration Court (1 August 1929), Deutsche Continental-Gas-Gesellschaft v Etat polonais, repr. in ZaéRV 2 (1931), 14-40; Crawford, The creation
of States, op.cit., p. 47.
" E_Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality and Legitimacy, op.cit., p. 66.
™04, Kelsen, General theory of the Law and State, 1961, p.208.
™1 |bidem.
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this doctrine, affirms that the territory in the narrower sense is the spatial sphere where the State is
exclusively entitled to exercise coercive powers, and in the wider sense it consists of those areas
where the State hold rights together with other States (e.g. on the High Seas).”*? Under the so-

called functional theory proposed by Quadri’*® and later by Conforti"**

the territorial sovereignty
is the competence of the State to exercise its jurisdictions within the framework of a given
territory. This doctrine rejects possibility of the territorial sovereignty being divided from the
actual exercise of territorial jurisdiction. It also stresses the role of effectiveness in territorial
matters, above all when competence is conceived as a State’s subjective right rather than as an
attribute recognised by international law.”™ These theories seem to best represent the concept of
territory under international law’®, by equating it to legal competence and authority exercised in a
defined spatial sphere.

The territory of Abkhazia is the former administrative unit of the Abkhazian SSR, which
reflects the boundaries of a territory that historically, belonged to Abkhazia.”’ There are no
doubts concerning the criterion of an identifiable core territory, because the Georgian Government
controlled in the past (from 1992 to 1994 and 2006 to 2008), only a small part of the territory (the
upper Kodori Gorge) which belonged to Abkhazia, and actually Abkhazian government reportedly
exercised control over the entire territory of 8700kmz2"*® with in defined borders”®. However, even
if the Georgian Government had continued to exercise of control over the upper Kodori Gorge at
that time, this would not prevent from considering Abkhazia as an entity able to enjoy statehood

™2 gee, E. Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality and Legitimacy, op.cit., pp. 67-68

™3 R. Quadri, Cours général de droit international public, 113 Recueil des Cours, 1963, p. 245.

14 B Conforti, The theory of competence in Alfred Verdoss’6 EJIL, 1995, p. 70

™5 E. Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality and Legitimacy, op.cit., p. 70.

8 The doctrinal debate-has developed a number of theories in order to explain its meaning in international law, and the writers have mixed
elements from each, rather than radically espouse one. In this regard the theory of property can be recalled, which despite the harsh criticism, still
plays an important role in the legal discourse on territorial sovereignty. By analogy with a private law, in this theory, the territory is to be
considered only as object of right of property therefore exclusive and alienable. The importance of territory derives from the belief formed due to
application of Roman law that the territory was object of the State’s property therefore exclusive and alienable. Later this was transposed by
personification into the concept of State, where territory was considered the public dominion of the prince. The former refers to the supreme State’s
authority over certain piece of territory, and the latter refers to individuals’ and State organs’ property. Whiles according to the Eigenschaftsstheorie
theory territory is the physical body of the State, a constitutive element of its personality. A different definition of territory was proposed by the
theory of competence, under which it is only the spatial framework within which the national legal order is valid. In particular, Kelsen, who
systematised this doctrine, affirms that the territory in the narrower sense is the spatial sphere where the State is exclusively entitled to exercise
coercive powers, that is within State boundaries, and in the wider sense this is those areas where the State holds rights together with other States
(e.g on the High Seas). (See, E. Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality and Legitimacy,
op.cit., pp. 67-68). This theory stresses the importance of the effective display of State power (Kelsen, Principles of International law, op.cit.). In
other words, the territory of the State is a metaphysical essence, whose importance can be measured by reference to territorial and personal
competencies. A fourth theory so-called functional was proposed by Quadri (Quadri, Cours général de droit international public, 113 Recueil des
Cours, 1963, p. 245.) and later by Conforti (Conforti, The theory of competence in Alfred Verdoss’6 EJIL, 1995, p. 70), which expresses personal
and territorial competencies as determined by State function protected by international legal order. Under this theory the territorial sovereignty is
competence of the State to exercise jurisdictions within the framework of the territory..

"7 See, Chapter | Historical developments in earlier times, 5. The legal status of Abkhazia under the Russian Empire, pp.79-81

8 UNPO, http://unpo.org/members/7854

9 hidem, See collection of legislative and administrative acts and letters of Georga and Akhazia in 1998-2006: from region to State. However,
under international law the boundary disputes generally do not affect statehood. Crawford, The Creation of States, op.cit., p. 49: A new State may
exist despite claims to its territory, just as an existing State continues despite such claims. The point was assumed by the Permanent Court in two
cases: Monastery at St Naoum (Albanian Frontier), PCIJ ser B no 9 (1924) 2 ILR 385; Polish-Czechoslovakian Frontier (Question of Jaworzina),
PC1J ser B no 8 (1923). But of the stricter view proposed in the British Memorial: Interpretation of the Treaty of Lausanne, PCIJ ser C no 10, 202—
3. There is no reference to the matter in the judgment: PCIJ ser B no 12 (1925). Franck and Hoffman (1976) 8 NYUJIL 331, 3834 (‘infinitesimal
smallness has never been seen as a reason to deny self-determination to a population’). See also Mendelson (1972) 21 ICLQ 609, 610-17;
Verhoeven, Réconnaissance, 54; Orlow (1995) 9 Temple ICLJ 115, 115-40; Schachter in Beyerlin (ed), Recht zwischen Umbruch und Bewahrung
(1995) 179.
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criterion. In fact, in order to identify the core of the Abkhazian territory, it is sufficient that the
Abkhazian government displayed a stable legal order at least over some territory’®°. There is no
rule prescribing the minimum area of that territory. The smallest State’s territory is Vatican City
(0.4 sq km). " However in the case of Abkhazia, its government exercises control, not over some
part of territory, but over the whole territory. Moreover, despite the fact that there is no-a final
settlement on the delimitation of the territory between Georgia and Abkhazia, this is not ground to
refuse the existence of the Abkhazian republic; boundary disputes generally do not affect
statehood. "> A new State may exist despite claims to its territory, just as an existing State

continues despite such claims.”®® To sum up, the Abkhazian entity fulfils the criterion of territory.

6. Permanent population

The exact meaning of the second criterion, a “permanent population”, is disputed in
international legal doctrine. "

More narrowly, population can be understood in the sense of a people with a common
nationality.”® The Law Ne71 on Citizenship’® of 1993 (it was amended in 1995, and in 2005 a
new version of the law), was adopted by the Abkhaz Parliament. "?"  Each resident of Abkhazia
can obtain the Abkhazian citizenship on the following basis:

his/her forefather was born in Abkhazia (art.11),
his/her parents both or one of them have/has Abkhazian citizenship (art. 12-14) each person, who
has been permanently resident for 10 years in Abkhazia and speaking the Abkhazian language
(art. 16), and learning the Abkhazian Constitution.

According to the law of 2005, the citizens of the Republic of Abkhazia are:
Abkhaz, regardless of the place of their residence or their citizenship; each person, who has been

living permanently in Abkhazia for no less than five years following the adoption of the Act on

™0 Franck and Hoffman (1976) 8 NYUJIL 331, 383—4 (‘infinitesimal smallness has never been seen as a reason to deny self-determination to a
population”). See also Mendelson (1972) 21 ICLQ 609, 610-17; Verhoeven, Réconnaissance, 54; Orlow (1995) 9 Temple ICLJ 115, 115-40;
7S£hachter in Beyerlin (ed), Recht zwischen Umbruch und Bewahrung (1995) 179.

Ibid..
22 James Crawford, The Creation of States in International Law, 2nd ed. Oxford: Clarendon Oxford UP 20086, at 49.
2% The point was assumed by the Permanent Court in two cases: Monastery at St Naoum (Albanian Frontier), PCIJ ser B no 9 (1924) 2 ILR 385;
Polish-Czechoslovakian Frontier (Question of Jaworzina), PCIJ ser B no 8 (1923). But of the stricter view proposed in the British Memorial:
Interpretation of the Treaty of Lausanne, PCIJ ser C no 10, 202-3. There is no reference to the matter in the judgment: PC1J ser B no 12 (1925).
24 Crawford, See the historical debate by James Crawford, The Creation of States in International Law, 2nd ed. Oxford: Clarendon Oxford UP,
2006, at 19 et seq., p. 52; For an overview of State practice see lan Brownlie, Principles of International Law, 7th ed. Oxford OUP 2008, at 95 et
seq. pp. 70-71.
725 See Alfred Verdross/ Bruno Simma, Vélkerrecht (3d ed. Berlin: Duncker & Humbolt 1984), at 225; Georg Jellinek, Allgemeine Staatslehre, 3rd
ed. Berlin: Julius von Springer 1920, at 183; Karl Doehring, State in Rudolf Bernhard (ed), Encyclopaedia of Public International Law, vol. 4,
North Holland: Elsevier 2000, 600-604, p. 601, Georg Dahm/Jost Delbriick/Rudiger Wolfrum, Volkerrecht, vol. I/1, Berlin: De Gruyter 1988, at
188-191, p. 127, Theodor Schweisfurth, Vélkerrecht (Tlbingen: UTB Mohr Siebeck 2006), at 10 and 296; Patrick Daillier/Allain Pellet, Droit
international public (7th ed. Paris: LGDJ 2002), p. 409.
25 No 71-c. http://www.abkhazia.com/book17-30.html
27 http://www.emb-abkhazia.ru/konsulskie_voprosy/zakon_j/
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Independence of the Republic of Abkhazia on October 12, 1999(Art. 5); citizens of Abkhazia can
simultaneously be citizens of the Russian Federation alone, according to this document.

Art. 5, which entitles a citizen of the Republic of Abkhazia to obtain the citizenship of the
Russian Federation, explains the presence of many Russian citizens in Abkhazia and why the
majority of the people living in the Abkhazian territory has now a dual-nationality that is Russian-
Abkhazian.”?®

Furthermore, there was a flux of the population due to the armed conflict of 1992, which
led to the changes within the demographic composition of the population in Abkhazia. Therefore,
some commentators bring into question the existence of a stable group with a common nationality
in Abkhazia.”*®

However, the criterion of nationality is not significant, at least in the context of secession
processes, because here nationality is, as a rule, defined only after having created a new state. As it
has been argued by Crawford, the rule under discussion requires States to have a permanent
population: it is not a rule relating to the nationality of that population; as a rule nationality seems
to depend on statehood and not vice versa.”*

In confirmation of this he made reference to the case of Nottebohm"®:
it appears that the grant of nationality is a matter which only States by their municipal law (or by
way of treaty) can perform.” ... Nationality is thus dependent upon statehood and not vice
versa.’

Therefore, he drew a conclusion that the status of a new State cannot in legal terms be
linked to the existence of a group of persons possessing a common nationality.’3*

At the same time, Brownlie argues that a “stable community” is sufficient to be considered a
“permanent population”.735

To sum up “population” can be understood as an “aggregate of individuals” independent of
these persons’ nationality. The Abkhazians, who are living in the Republic of Abkhazia can be
considered as an ‘“aggregate of individuals”, therefore fulfils the second criterion of permanent

population of the Abkhazian entity.”*®

728 Report of Fact-Finding Mission, The validity of Russian nationality on the international plane, Chapter 2.3.
™ |bid., The Legal Status of South Ossetia and Abkhazia, Chapter 3.1. p.131

0 Crawford, The Criteria for Statehood in International Law, at DePaul University on December 5, 2012, p.52.
81 Nottebohm case (Second Phase), I.C.J. Reports, 1955, p. 4, p. 23.

™32 Crawford, The Criteria for Statehood in International Law, op.cit., p.116.

2 |bid., p. 52.

™ |bidem.

" lan Brownlie, Principles of International Law, pp. 70-71.

7% Report of Fact Finding Mission, p. 131.
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7. Effective government

The requirement of an effective government is mostly viewed as the central and most complex
criterion of statehood.”” Some writers divide it into 'effective government' and ‘independence." In
fact, Crawford argues that:

[these terms] are closely related as criteria-indeed, they may be regarded as different
aspects of the requirement of separate and effective control [...] government is treated as the
exercise of authority with respect to persons and property within the territory claimed; whereas
independence is treated as the exercise, or the right to exercise, such authority with respect to
other international persons, whether within or outside the territory claimed. "

Other writers propose a similar distinction but in different terms’: for example Wheaton

draws a division between ‘internal' and 'external' sovereignty’*’; while Kamanda divides in their

741

'sovereignty' (internal)™** and 'independence’ (external) "*%; E. Milano - in internal independence

and external independence "**; Arangio-Ruiz — in independence/sovereignty (internal) and
independence/sovereignty (external).”*

Despite terminological difference, it is agreed that the criterion of “effective government”
has an “inward” and an “outward” or ‘internal’ and ‘external’ aspects. These two aspects refer to
the exercise of internal authority with respect to persons and property within the territory of the
State, and to the exercise of external authority with respect to other States.’*

Since effectiveness recalls a situation producing effects, Abkhazian power, in order to be
considered effective government, has to display a stable order within its territory and exercise
independently its authority towards other States.

Therefore, it is necessary to analyse whether Abkhazia fulfils internally and externally the

complex requiement of effective government.

¥ That was the classical approach developed in the 19th century as announced by Georg Jellinek. See in contemporary scholarship Karl Doehring,
Volkerrecht, 2nd ed. Heidelberg: CF Miiller 2004, MN 49; Volker Epping in Knut Ipsen, Volkerrecht, 5th ed. Munich: Beck 2004, pp. 59-67;
Pierre-Marie Dupuy, Droit international public, 9th ed. Paris: Dalloz 2008, p. 95.

%8 Crawford, The Creation of States in International Law op.cit., at 55 et seq..

¥ «Sovereignty is supreme authority which is independent of any other earthly authority. Sovereignty in the strict and narrowest sense of the term
includes, therefore, independence all round, within and without the borders of the country», see Oppenheim, International Law, A Treatise, I,
Peace, London, 1905. Theories of sovereignty well explained in Wildhaber, Sovereignty and International Law, in MacDonald-Johnson (eds.),
Ronald MacDonald, Douglas M. Johnston, The Structure and Process of International Law: Essays in Legal Philosophy, Doctrine and Theory,
Martinus Nijhoff Publishers, 1983, 425 ss., 428-429. Vedasi, Sull ‘origine del concetto, J. Bartelson, A genealogy of sovereignty, Cambridge, 1995.
™0 \Wheaton, Elements of International Law, jrd edn., 1846, p. 97.

™ Kamanda, Legal Status of Protectorates, pp, 175-182.

™2 Kamanda, Legal Status of Protectorates, pp, 175-82

™3 E. Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality and Legitimacy. op.cit., p. 48

™4 See, G. Arangio-Ruiz, La persona internazionale dello Stato, op.cit., p. 42-46.

™5 Crawford, The Creation of States in International Law, op.cit., at 55, fn 85.
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a. Sovereignty

The definition of sovereignty that can be assumed in the one given in the Island of Palmas case
by Judge Huber:
...the exclusive competence of the State in regard to its own territory ... Territorial sovereignty ...
involves the exclusive right to display the activities of a State.” "°

In other words, by the term of sovereignty is meant: supreme authority which is
independent of any other earthly authority. Sovereignty in the strict and narrowest sense of the
term includes, therefore, independence all round, within and without the borders of the
country..”*’

To sum up, the terms ‘sovereignty’ and ‘competence’ designate the legal and
manifestation of the State’s power with respect to territory and individuals with no real threat for
development in the future.”*® Exercise of sovereign power with respect to permanent population
and relevant territory occurs through legislative and administrative functions.

Abkhazia's leaders from the last days of the USSR existence and after its collapse, as well
as after the end of the armed confrontation, have built a legal framework upon which the
formation of statehood could be based. Analysis of legislative and administrative acts of Abkhazia
shows that: the Abkhaz leadership was able to strengthen and institutionalize State institutions
within an independent political identity legal framework.

On August 25, 1990 the Abkhaz members of the Supreme Council adopted a “Declaration
of State Sovereignty” and a resolution “On the legal guarantees of protection of statehood of
Abkhazia.” Under the terms of these documents Abkhazia declared itself to be a sovereign subject
with flag, national anthem and other state symbols, and expressed its intention to establish
relationships on the equal basis within the URSS. This decision was confirmed by the first
referendum, which took place on March 17, 1991.”%°

On September 27, 1991 the Abkhazian government adopted a resolution on the guarantees
of the economic basis of Abkhazian sovereignty. In line with this resolution Abkhazia's Council of
Ministers passed on 22 October of 1991 a resolution 'On measures for transference to the

jurisdiction of Abkhazian ASSR of the enterprises and organizations subordinate to the Union and

™8 Island of Palmas Case (1928) 1 RIAA 829, 839 (Arbitrator Huber) 4 ILR 3, 103, 108, 110, 111, 113, 114, 418, 479, 482, 487, 492. The term of
sovereignty is used as synonym of territorial sovereignty.

™7 Oppenheim, International Law. A Treatise, I, Peace, London, 1905, Wildhaber, Sovereignty and International Law, in MacDonald-Johnson
(eds.), The Structure and Process of International Law. Essays in Legal Philosophy, Doctrine and Theory in the Honour of Judge Weng, Dordrecht,
1986, 425 ss.,pp. 428-429. Vedasi, Sull origine del concetto, J. Bartelson, A genealogy of sovereignty, Cambridge, 1995

™8 See Malcolm N. Shaw, International Law (6th ed. Cambridge University Press 2008), at 199. See also German-Polish Arbitration Court (1
August 1929), Deutsche Continental-Gas-Gesellschaft v Etat polonais, repr. in ZadRV 2 (1931), 14-40, at 23.”

™9 See, Part One General aspects, Chapter Il Legal basis for secession and creation of the new States, 3. The Drafts of the All-Union Agreement,
pp.36-38.
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Union Republic and located on the territory of the Abkhazian ASSR'. These resolutions envisaged
the transference of enterprises and organisations of the Union situated in the Abkhazian SSR
under the jurisdiction of Abkhazia without compensation.”*°

On November 27, 1991 the Presidium of the Abkhazian Supreme Council adopted a
resolution on the creation of the Abkhazian security service.” This resolution was the first step
towards submission of Union force departments situated in Abkhazia under Abkhazian
administration.”?

On 29 December, 1991 Abkhazia's Supreme Soviet passed two resolutions to establish its
full control over all organs of the public prosecutor's office and organs of the Department of
Internal Affairs’® operating in Abkhazia.”* This decision was taken due to the termination of the
existence of the USSR and its structures in Abkhazia.

Hence, based on the above documents it can be assured that at the time of the USSR’s
collapse Abkhazia had flag, national anthem and other state symbols, head of the government,
Constitution (that did not bring into line with the reality through impetuous collapse of the
USSR)™, legislative and executive organs, State-supervised social and economic institutions,
policy, and an army was in process of formation.

On 13" February 1992 the Abkhazian government created a commission for transferring
the military and internal forces under full jurisdiction and control of the Abkhazian republic.”®

On 23 July 1992 Abkhazia, as a temporary measure, re-enacted its 1925 constitution, under
which Abkhazia and Georgia had equal status of sovereign entities.”’

In consequence an important step was adoption by Abkhazian parliament of a new
Constitution on November 26 1994.”8 This constitution restated Abkhazia’s national sovereignty.
The preamble established Abkhazian right to self-determination. Under the terms of Article 1 the
Republic of Abkhazia (Apsny) was declared:

cysepentoe, 0eMoKpamuyeckoe, npagogoe 20Cy0apcmeo, UCMOpUYecKu ymeepouguieecs

759
no npasy Hapooa Ha c600600HOe camoonpedeneHue.

™0 TTeuaraercst mo m3nanmio: «Pecybmika AGxasus». 1991, Ne 15. 12 okrsa6ps 1991 r.[see The Republic of Abkhazia, Ne 15 published 12 October
1991 in Collection of legislative and administrative acts and other documents relative the Georgian, Abkhazian and South Ossetian conflicts]
™1 [Megaraercs Mo U3IAHMUIO: «Pecmybmka A6xasum». 1991, Ne58. 13 nexabpst 1991 rona.
™2 |t is to be noted these three last resolutions were in the line with the All-Union treaty, see Part One General aspects I11. Legal basis for secession
and creation of the new States, 3. The Drafts of the All-Union Agreement, pp.36-38.
::j Collection of legislative and administrative acts and other documents relative the Georgian, Abkhazian and South Ossetian(1989 — 2005), p. 93.
Ibid.,. 95.
Zzz At the moment of the collapse of the USSR the 1978 Soviet Constitution of Abkhazia was in force.
Ibid.,. 96.
37 See 2. Non-Recognition Of Abkhazia And Georgia In 1991, 1.The cold war between Georgia and Abkhazia; see ITegaraercs Mo M3LAHHIO:
PernonanbHpie KOHQIUKTH B ['py3un — FOro-OceruHckast aBToHOMHas 06iacts, Adxasckas ACCP (1989 — 2005). COOpHHK MOIUTHKO-PABOBBIX
akroB. Tommucu, 2005. pp. 123 — 124. [Collection of legislative and administrative acts and other documents relative the Georgian, Abkhazian and
South Ossetian] (1989 — 2005),
;Zz http://www.apsnypress.info/apsny/constitution/
Ibid..
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[a sovereign, democratic state, established historically under the right of a people to free self-
determination, and functioning in accordance with law].”®

Art. 3 provided:

Pecnyonuxa Abxazus - cyOvekm mexncoyHapooHo20 npasa - 6Cmynaem 6 002080PHblEe OMHOULEHUS.
¢ Opyeumu eocyoapcmeamu. Ilopsook 3axniouenus, onyoiuKo8anus, pamupurkayuy u OeHOHCayuu
MEANCOYHAPOOHBIX 002080PO8 YCMAHABIUBAECTNCS 3AKOHOM. 76l

[The Republic of Abkhazia, which is subject of international law, enters into treaty-based
relations with other states. The rules of conclusion, promulgation, ratification and denunciation of
international treaties shall be established by the law].”®

Art. 30 prescribed:

Kaowcovui  uenosex, mnaxooswutica 6 Pecnybnuxe Abxasus, o06sa3an  cobaooams
Koncmumyyuio u 3axonvl Pecnybnuku A6xa3us.

[Everyone who happens to be in the territory of the Republic of Abkhazia must abide by its
Constitution and its legislation].”

Another significant landmark moment on the way towards statehood was the referendum
held in Abkhazia in December 1999, at which the population overwhelmingly voted in favour of
independence and the constitution consolidating the outcome of the voting. In particular,
according to the Abkhazian report, 87.6 per cent of an electorate of 219,534 took part, and 97.7
per cent approved the constitution and confirmed their will to be independent.”®*

Politically, it is to be noted that in Abkhazia prior to the obtaining of recognition by six
existing States there had been held three parliamentary and four presidential elections. Abkhazia
has a relatively high level of political pluralism, a multiparty system, a developed civil society and
a vibrant NGO community.”®

There are plenty of reasons to conclude that Abkhazia can be defined as sovereign that
exercises effective control over its population and territory, having established a State legal order
with exclusive, original and plenary character, which covers all fields of activity: political,

economic, social etc. and is not assigned from outside.

780 hitps://constitutii.files.wordpress.com/2013/02/abkhazia_const1994.pdf
781 http://www.apsnypress.info/apsny/constitution/
:Z https://constitutii.files.wordpress.com/2013/02/abkhazia_const1994.pdf
Ibid..
"84 http://cluborlov.com/apsny/.
5 \/.A Chirikba, The International Legal Status of the Republic of Abkhazia In the Light of International Law”. Paper read at the conference
“Independence of Abkhazia and Prospects for the Caucasus” organized by the Friends of Abkhazia Civil Initiative. Istanbul, Bilgi University, 30
May 2009, p.20.
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b. Independence

External independence follows from internal independence or sovereignty. ' The
independence criterion is a complex intermingling of legal and factual elements that constitutes an
auto-sufficient and original attribute of entity.”®’

Independence is the central criterion of statehood’® because it determines the personality
of the subject of international law.” Its definition was given in the Island of Palmas case by
Judge Huber:

Sovereignty in the relations between States signifies independence. Independence in regard
to a portion of the globe is the right to exercise therein, to the exclusion of any other State, the
functions of a State. The development of the national organization of States during the last few
centuries, and, as a corollary, the development of international law, have established this
principle of the exclusive competence of the State in regard to its own territory in such a way as to
make it the point of departure in settling most questions that concern international relations.””
Sovereignty in the relations between the States signifies independence; Independence in regard to
a portion of the globe is the right to exercise therein, to the exclusion of any other State, the
functions of a State.The development of the national organization of States during the last few
centuries and, as a corollary, the development of international law, have established this principle
of the exclusive competence of the State in regard to its own territory in such a way as to make it
the point of departure in settling most questions that concern international relations.

Independence is decisive: according to lan Brownlie, it must be ascertained that there is no
‘foreign control’ overbearing the decision-making of the entity concerned on a wide range of
matters of high policy and doing so systematically and on a permanent basis.”’"*

Hence it is important to investigate whether Abkhazia is subject of foreign control or not.
In particular, it is necessary to examine the relations between Abkhazia and Georgia, and between

Abkhazia and Russia.

766 | egal Consequences for States of the Continued Presence of South Africa in Nambia nowithstanding, Security Council Resolution 276, 1970,
Advisory Opinion, ICJ Reports, 1971, p. 6.

7 A, Miele, La Comunita internazionale, Il | Soggetti, G. Giappichelli, Torino, 2000, p.3.

768 See Higgins, Development, pp. 25-42; Kamanda, Legal Status of Protectorates, pp. 188-gl; Verzijl, International Law in Historical Perspective,
vol. 2, pp. 455-).

769 See, A. Miele, La Comunita internazionale, 11 | Soggetti, op.cit., p.3.

0 Island of Palmas case, April 4, 1928, RSA, vol. 11, p. 838. http://legal.un.org/riaa/cases/vol_11/829-871.pdf.

™ lan Brownlie, Principles of International Law , 7th ed. Oxford OUP 2008, p. 72



http://legal.un.org/riaa/cases/vol_II/829-871.pdf
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8. The capacity to enter into relations with other States

The criterion of independence has been traditionally related to another criterion of statehood
the capacity to enter into relations with other States. It has been submitted that an independent
State per se has the capacity to enter into relations with other States. An entity superiorem non
reconoscens is supposed to have no restrictions on its capacity as an international person. In fact

72 and this was

the right to enter into international engagements is an attribute of State sovereignty
confirmed in a number of decisions of the Permanent Court."’"*Abkhazia is capable of engaging in
international relations, as shared by Articles 47 and 53 of Abkhazian Constitution of 1994.”"* In
particular, Article 47 provides:

The Parliament of the Republic of Abkhazia shall: ratify and denounce the interstate treaties
and agreements of the Republic of Abkhazia...(8)

Art. 53 prescribes:

The President of the Republic of Abkhazia shall: officially represent the state in international
affairs (3); ... sign international instruments and interstate treaties (4),

Moreover, Abkhazia has its own independent foreign policy and a Foreign Ministry, which
is engaged in international contacts.

Abkhazia is a signatory to politically binding international documents, agreements and
treaties. In particular it is a signatory to the Peace treaties signed from 1993 to 1994, in which it
participated on an equal basis with other participants, for instance, the Agreement On a Ceasefire
in Abkhazia and On a Mechanism to Ensure its Observance the so-called Sochi Agreement signed
on 27 July 1993 (of which Russia was a guarantor) ’"; the Cease-fire agreement Memorandum of
Understanding between the Georgian and the Abkhaz sides at the negotiations held in Geneva of
15 December 19937"®: The Communiqué on the Second Round of Negotiations between the
Georgian and Abkhaz Sides in Geneva, signed on 13 January 1994 '""‘ the Declaration on
Measures for a political settlement of the Georgian/Abkhaz conflict (5/1994/397), annex | and the

Quadripartite Agreement on the Voluntary Return of Refugees and IDPs, (S/1994/397, annex Il)

2P C.1J., Series A, No. 1 (1920), p. 25. The same argument was raised by Germany, and rejected, prior to signature of the Treaty of Versailles:
Temperley, History of the Peace Conference at Paris (1920-4), vol. 2, pp. 397, 408.

" Exchange of Greek and Turkish Populations, P.C.1.J., Series B, No. 10 (1925), p. 21; Jurisdiction of the European Commission of the Danube,
P.C.1.J., Series B, No. 14 (1927), p. 36; cf, Austrian Memorial in the Customs Union case, P.C.1.J., Series C, No. 53, pp. 91-3.

™ The Constitution of the Republic of Abkhazia, on the 26-th of November 1994 and approved by the national vote on the 3-rd of October 1999
with amendment adopted by the national vote (referendum) on the 3-rd of October 1999.

775 §/26250, http://www.un.org/ru/peacekeeping/missions/past/unomig/s26250.pdf (original version in Russian).

776 5/26875, Appendix, at http://peacemaker.un.org/sites/peacemaker.un.org/files/GE_931201_MoUGeorgianAndAbkhazSides.pdf;

17 http://peacemaker.un.org/sites/peacemaker.un.org/files/GE_940113_CommuniqueSecondRoundNegotiations.pdf)



http://www.un.org/ru/peacekeeping/missions/past/unomig/s26250.pdf
http://peacemaker.un.org/sites/peacemaker.un.org/files/GE_931201_MoUGeorgianAndAbkhazSides.pdf
http://peacemaker.un.org/sites/peacemaker.un.org/files/GE_940113_CommuniqueSecondRoundNegotiations.pdf
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signed on 4 April 199477% The Agreement on a Cease-fire and Separation of Forces, signed on 14
May 199477

After its de jure recognition of 2008 Abkhazia is a party to a wide range of agreements
with Russia on military, political and economic cooperation: the Russian-Abkhazian Treaty on
Friendship, Cooperation and Mutual Assistance (17 September 2008), Agreement on Joint Efforts
in the Field of Protection of the State Border of the Republic of Abkhazia (30 April 2009),
Agreement on Cooperation in the Military Field (15 September 2009), Agreement on a Joint
Russian Base on the Territory of the Republic of Abkhazia (17 February 2010), Agreement on
Inter-parliamentary Cooperation (4 September 2008), the agreement between Russia and Abkhazia
about a united group of troops was signed on November 21, 2015 in Moscow. As noted in the
explanatory note to the document, the grouping was intended to respond to an armed attack and
other threats to military security in respect of any of the parties. These treaties legalised Russian
military presence in Abkhazia. The cooperation also includes, among other things, mutual

assistance in customs affairs, visa-free travel, and investments.

a. The relations between Abkhazia and Georgia

Analysis a series of documents and Georgian official statements suggest that Georgia has not
exercised control over Abkhazia since 1992.

For instance, the Chairman of the social-democratic party of Georgia G. Muchaidze in 1991 at
the meeting Round table affirmed that:

Abxazus [u FOxcnas Ocemust] ons Ipysuu no cywecmsy I’lomepﬂHbl780

Abkhazia [and the South Ossetia] per se were lost by Georgia.

A Georgian scholar, Zurab Papaskari admitted the loosing of Abkhazia that was due to “the
erratic policy of Gamzakhurdia and his team”. ®!

His letter-appeal to the Abkhazians, in which Gamzakhurdia admitted the non-existence of the
relationships between the Georgian and Abkhazian republics inviting later to secede from the
USSR and create the common State with Georgia.”®

All the law and resolutions regarding the Abkhazian republic adopted in 1991-1992 by the de
facto Georgian government, the Abkhazian authority declared null and void and did not

implemented them.”®

778 5/1994/397, annexes |, 11 https://documents-dds-ny.un.org/doc/UNDOC/GEN/N94/166/44/pdf/N9416644.pdf?OpenElement)

779 5/1994/583 http://www.un.org/ga/search/view_doc.asp?symbol=5/1994/583

80 Ta3, «AGxasus», Ne 23, 11 mrons 1991 r. C. 3. 5, [[official] Newspaper, Abkhazia, N. 23, 11 June 1991, pp. 3-5.]

781 3, TManackupu «Coserckas A6xasms». 1991. Ne 44-45. 15 mapra 1991 r. [Z. Papaskiri, Soviet Abkhazia, 1991, N. 44-45, 15 March 1991].
782 See Newspaper Sovetskaja Abkhazia, Ne 44-45, 15 March 1991.



http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e2069?rskey=gqgqgs&result=7&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e2069?rskey=gqgqgs&result=7&prd=EPIL
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N94/166/44/pdf/N9416644.pdf?OpenElement
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The draft on a Union State on the basis of equal partnership proposed in 1992 by the Abkhaz
side confirmed the absense of the relations between Abkhazia and Georgia at that time.”®*
Shevardnadze’s “the military operation” of 1992-1993 aimed at establishing control over
Abkhazia, that was qualified by the latter as aggression, points out the fact that Georgia did not
exercise effective control over Abkhazia.

Moreover, it is to be noted that this military operation of Georgia, in part a policy
supported by the Western countries, was also supported politically, military and financially by
Russia.

Despite this support, Georgia was not able to establish control over Abkhazia by political
or military means.

Finally, despite non-existence legal-state relations between them the agreement:
“Declaration on measures for a political settlement of the Georgian-Abkhaz conflict”"®® was
indirectly acknowledged in the Moscow Agreement of 4 April 1994 signed by Georgia, Abkhazia,
Russia, the UN and OSCE which called for: “Declaration on measures for a political settlement of
the Georgian/Abkhaz Conflict”. Article 8 of this treaty provides: “A phased action programme will
be worked out and proposals on the re-establishment of state- and legal relations will be
elaborated”.

Some experts interpret Art. 8, the need to re-establish state and legal relations between
Abkhazia and Georgia could mean only one thing: that such relations were non-existent.

Despite this evidence, a number of commentators affirm anyway that this agreement
indicates simply temporal interruption of relations, which occurred only in 1993.

Analysing the documents of post-Soviet time reveals that there is no bilateral agreement
between Abkhazia and Georgia, which would bind these two entities within a common state

framework.

"8 See the collection of the resolutions and laws adopted by the Soviet Republic of Abkhazia in

"8 See Newspaper Sovetskaja Abkhazia, Ne 23, Juneof 1992 r.

™  Declaration on measures for a political settlement of the Georgian/Abkhaz conflict signed on 4 April 1994,
op.cit., http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/Georgia%205S1994397.pdf
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b. The relations between Abkhazia and Russia

In post-Soviet time Russian policy towards Abkhazia was controversial. In the period
between 1992-1999, Russia clearly supported the Georgian side politically and militarily in the
armed conflict (1992-1994) and its “territorial integrity including the Abkhazian territory” and
exerted enormous pressure on the unrecognized republic of Abkhazia in order to induce the latter
to renounce its sovereignty and independence in favour of Georgia’®. Such approach can, first of
all, be explained by the significant involvement of the voluntaries from the separatist republic of
Chechnya in the Georgian-Abkhazian conflict (1992-1994). Second, Russia’s policies in this
regard reflect its aspiration to make Georgia amenable in securing Russia’s interests in the region.

For this reason Russia provided substantial political, military assistance and economic help
to Georgia. First of all, the president of the Russian Federation, B. Yeltsin initiated Georgia’s
accession to the UN in 1992.”%" Russia also provided the significant military assistance to Georgia
during the presidency of Shevardnadze. The Russian leader B. Yeltsin on 15 May 1992, signed

78 called the Tashkent Agreement on collective security with Georgia.”

military alliance’s treaty
Under this Agreement, despite the fact that Georgia was not a member of the CIS, it obtained the
right to a military quota, which was available only to members of the CIS. At the Dagomys
meeting on 24 June 1992 Yeltsin further agreed military support to Shevardnadze on the issue of
Abkhazia. As a confirmation of Yeltsin’s promises a communiqué was signed.790 This document
noted that the sides had discussed:

IIpe3uoenm Poccuiickou Dedepayuu u I[Ipeoceoamenv [ocyoapcmeennoco cosema

Pecnybnuxu I'pysua nposenu pabouyio ecmpeuy ¢ Couu 011 06CcyrHcoeHuss KOMNAEKCa poCCUCKO-

" Yeltsin’s pro-Georgian policies regarding the Abkhazian issue were also brought in to the detriment of Russia's own interests. Firstly, the armed
conflict in Abkhazia had dramatic repercussions generating tensions throughout the whole region of the North Caucasus within the Russian
Federation: especially, among the peoples ethnically related to the Abkhaz, such as the Kabards, Circassians and Adyghe. The interests of the
indigenous population of this North Caucasus Republic are closely linked, both culturally and ethnically, to their Abkhazian brethren in the south of
the Caucasus, who the Russian government could not ignore without running the risk of alienating them. Thus, not only separatist movements in the
Chechen Republic, but also the Adyghe, Kabardin-Balkaria and Karachaevo-Cherkessia Republics, which were discontented with Russian policy
towards Abkhazia, put at risk the territorial integrity of the Russian Federation. Secondly, the migration from Abkhazia exacerbated inter-ethnic
relations in these regions and contributed to the emergence of numerous illegal armed formations on Russian territory. These formations, ranging
from self-styled national liberation armies to overtly criminal bands, found a training ground in the most prolonged conflict in the area causing
instability in the North Caucasus. In order to stop the spill-over effect and prevent conflicts from raging in the area as well a migration wave, Russia
was interested in the end of the armed conflict. But policies of Yeltsin, with political and military support for Georgian side, at expense of the
Abkhazian side did not contribute to resolution of the conflict and stability in the Caucasian region. Thus, fertile ground for separatism was created
S0 putting thus at the risk the security of Russia. Moreover, it had negative impact on economic interests In particular; Russia is dependent on the
Transcaucasian countries for a number of goods from the days of the Soviet planned economy, when certain industries were exclusively developed
in separated locations across the USSR. After the break-up of the Union the disruption of long-standing co-operative links has damaged the Russian
economy. However, in comparison with national security, the economic interests were secondary to Russia's geopolitics.

87 See M. Bonxouckuii, B. 3axapos, H. Cunaes, Kougauxmor ¢ Abxasuu u FOoxucnoui Ocemuu: doxymenmur 1989 — 2006 22., [Ufficiale Raccolta
degli atti legislativi, dichiarazioni egli altri documenti relativi ai conflitti in Abkhazia e the South Ossetia] op.cit., p. 73.

88 In 1992, six post-Soviet states belonging to the Commonwealth of Independent States Russia, Armenia, Kazakhstan, Kyrgyzstan, Tajikistan, and
Uzbekistan—signed the Collective Security Treaty (also referred to as the "Tashkent Pact" or "Tashkent Treaty").

™ Tozoeop o Konnexmusnoii Bezonacnocmu ot 15 mast 1992 roza, http://www.odkb-csto.org/documents/detail.php?ELEMENT _ID=126

0 Kommionmke 1o utoram Betpeun B. H. Enpiuna M 3. A. Illesapananse ot 24 mions 1992 roga, at
http://sojcc.ru/soglashenia/print:page,1,50.html.
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SPY3UHCKUX omnowenull. Ocoboe srnumarue ObLIO y0€ﬂ€H0 mem MOMeHRmam, Konopbvle 8bl3bl8AIOm
0CNI0JICHEeHUs1 8 OMHOWeHUsAX medxcdy Poccutickou @edepayueti u Pecnyoauxoti I py3us. 7ol

[the entire set of Georgian-Russian relations, paying due attention to issues that could
cause complications between the Republic of Georgia and the Russian Federation].

The document also contained the following provision on further military support:

Poccuiickas  ®@edepayusi u Pecnyonuka [pysus 6yoym pewumenbho npecekams
0esIMeNbHOCb  HEe3AKOHHLIX  BOOPYIICEHHLIX  (opMuposanutl u epynn Ha mMeppumopusix,
HAX0O0AUUXCS OO UX iopucdum;ueﬁ.wz

[The law enforcement bodies of Georgia and Russia will resolutely stop the activities of
unlawful military, paramilitary and unauthorized units and groups in the territories under their
jurisdiction].

Hence, the Communiqué made possible transfers of arms to Georgia. The first transfer of
Russian armaments and armoured vehicles to Georgia took place in February 1992. The process of
transferring the military equipment and ammunition was completed in late July-early August
1992.%% In this way Georgian troops were given overwhelming military superiority over the
Abkhazians. As a result of the Dagomys meeting or, the so-called “Dagomys conspiracy”
B.Yeltsin, by way of an exception, provided military aid over and above the Tashkent agreement
conceding, and even more than the military quota granted to the CIS members."®*

Moreover, on 3 February 1993 the Georgian-Russian Agreement on Friendship,
Cooperation and Good Neighbourly Relations was concluded, which confirmed Russia’s military
and economic support for Georgia.’® The ratification of this Agreement was made conditional on
the settlement of the Abkhazia conflict.”® In this document the Russian government reiterated its
recognition of Georgia's territorial integrity and pledged to aid Georgia. In fact, B. Yeltsin

intervened anew to induce Abkhazia to stop a counteroffensive and imposed economic sanctions

™ |bid..

%2 |bid..

% Interfax, 02.07.2002, www. Sakartvelo.ru

¥4 g, Lakoba, Abkhazia de facto ili Gruziya de jure? (O politike Rossii v Abkhazii v postsovetskiy period, 1991-2000 gg.), p. 17.

™5 On 3 February, President Yeltsin of Russia paid a visit to Thilisi and signed a Treaty on Friendship, Neighbourliness and Co-operation with
Georgia. In addition, 25 intergovernmental agreements were signed, dealing with economic cooperation, science and technology, transport,
communications, pensions, etc., See Natella Akaba and Iraklii Khintba, Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm,
p.21.

% In Russia, the government camp was in favour of the treaty, but the Duma against. The 3 February statement by the Duma objected to the treaty
on the grounds that 1) Georgia had unilaterally infringed international agreements on the settlement of the Georgian-Abkhazian conflict; 2)
Georgian aggression against Abkhazia was continuing, and to conclude a treaty with a warring country was to abet aggression; 3) the treaty would
provoke negative reactions in the North Caucasus, in Russia as a whole and in all the countries inhabited by the Circassian diaspora; 4) the treaty
provided for assistance in the formation of Georgian armed forces, their equipment and the purchase of military hardware and technology, which
contravened the law. The statement was signed by all the factions in the Duma, including Russia's Choice, headed by Yegor Gaidar. The Duma's
position was supported by the leaders of South Ossetia, the International Circassian Association and Abkhazia, where mass meetings in defense of
the republic's sovereignty were held on 31 January 1994. The Abkhazian Supreme Soviet made a statement saying that the Russo-Georgian treaty
had no effect on Abkhazia, as the latter was not a part of Georgia. See M. Razorenova, Gruziya v fevrale 1994, Politicheskii monitoring, Moscow,
IGPI, 1994, No. 2, p. 2.
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against Abkhazia thus preventing total Georgian defeat.”®” In addition, economic agreements
between Georgia and Russia were especially urgent as the Georgian economy was tottering on the
brink of collapse. In 1993, net domestic product was some 30.3% of that of 1990.”%

However, despite the Russian active military and economic support of Georgia, Abkhazia
won in the struggle for independence of 1992-1994 against Georgia.

As a further Russian instrument of pressure on the Abkhazian Republic sanctions were
imposed against it, in response, in particular, to the steps of State building and the Abkhazian
reluctance to become part of Georgia on the federative basis, Moscow set up a full blockade of
Abkhazia in 1993-1999 trying to ‘force’ Abkhazia to become an integral part of Georgia and make
it more pliable in the negotiations process. Firstly, on 20th September 1993 for a brief time Yeltsin
set up economic sanctions and imposed an energy blockade, in order to induce the Abkhazian side
to cease fire.’® On 19 December 1994 Russian government adopted a Resolution “On the
measures on the provisional restriction of state boundaries between the Russian Federation and
Azerbaijan and Georgia”, according to which the border with Abkhazia was closed de facto (as
was done also with other stretches of the Russian borders with Georgia and Azerbaijan). It was
motivated by the necessity of preventing a possible flow of volunteers from Chechnya, which
provided military assistance to Abkhazia.®®

Furthermore, in 1996 under the Russian proposal, the CIS Council of Heads of 12 States
adopted sanctions against the unrecognized Abkhazian Republic in January 1996.

In particular, the economic sanctions against Abkhazia were introduced by the unanimous
“Decision by the Council of CIS Heads of State on Measures to Settle the Conflict in Abkhazia
and Georgia”.®" Under this Decision all 12 member countries declared the termination of
relations with the self-proclaimed republic in trade, financial, transportation, communications and
other areas at the state level. As a result of this a full blockade of Abkhazia was set up. This had
severe impacts on the economic growth and development of Abkhazia and aggravated the

humanitarian catastrophe in the unrecognized Republic.®%

™ It is to be noted that Shervarnadze had to resort to Russia not only to settle the Abkhazian issue, but also to suppress the internal civil rift caused

by ousted President Gamsakhurdia in West Georgia (Samegrelo). Indeed, a rebellion by supporters of ousted President Gamsakhurdia in West
Georgia (Samegrelo) coincided with the Abkhaz counteroffensive. Not having a reliable rear flank in Samegrelo, the Georgian armed forces were
unable to effectively counter both Gamsakhurdian and Abkhazian attack without Russian military help. Through the establishment of five Russian
military bases in Georgia the preservation Shevarnadze’s own hold on power was assured and Gamzakhurdia defeated.

8 The Georgian Chronicle, February-March 1994

9 http:/fia-centr.ru/expert/654/

80 ) mepax no epemenromy ospanuvenuio nepeceuenus 2ocyoapcmeentoti epanuyvt PO ¢ Asepbaiioocanom u Ipysueii. o 19 nexabps 1994 r., at
http://www.consultant.ru/cons/cgi/online.cgi?req=doc;base=EXP;n=215192#0.

81 CIS Treaty on Abkhaz Sanctions, 1996, http://www.civil.ge/eng/article.php?id=17293

82 Stanislav Lakoba, Abkhazia de facto ili Gruziya de jure? (O politike Rossii v Abkhazii v postsovetskiy period, 1991-2000 gg.), p. 20; S.M.
Shamba, "K voprosu o pravovom, istoricheskom i moralnom obosnovanii prava Abkhazii na nezavisimost", Natsionalnyie interesy, Moscow, 2000,
No. 1, p. 25; T. Samba, A. Neprogin Pravovye osnovy gosudarstvennosti i suvereniteta, Mosckva, 2009, p. 232; A. Zverev, Ethnic Conflict in the
Caucasus 1988-94, in Bruno Coppieters, ed., Contested Borders in the Caucasus, VUB University Press: Brussels, 1996, AT
http://poli.vub.ac.be/publi/ContBorders/eng/ch01fn.htm; B. Ucakos, A6xasuu - mup!, http://viperson.ru/articles/vladimir-isakov-abhazii-mir. C.
MapkenoHOB, YPOKH «IISITHIHEBHOM BoitHbI», HoBast monuruka, 30.08. 2010: http://www.novopol.ru/text89118.html
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However, even under the conditions of a harsh embargo, Abkhazia managed to reach a
level of economic activity exploiting its lucrative tourist infrastructure, subtropical agriculture and
rich natural resources (forestry, coal mining, fishery, etc.).

As has been seen, notwithstanding B. Yeltsin’s strong pressure through economic
sanctions and political and military support of Georgian territorial integrity, Abkhazia upheld its
independence acting as a subject of international law. In other words, the Abkhaz government de
facto seceded from Georgia and continued to express its clear will to remain outside of the
jurisdiction of the Georgia government.

Hence, at least in that period (1992-1999) the Russian government evidently did not
exercise any control over Abkhazia. Abkhazian domestic policies and structures and defence
institutions were outside the control of Moscow.

In fact, in that period generally the fact that Abkhazia met the criterion of external
independence was not put in doubt.

In the period from 1999 to 2008 Russia changed its politics towards Abkhazia. Indeed,
Putin’s policy related to Abkhazia marked a clear departure from Yeltsin’s clearly pro-Georgian
policy, when a generally weak Russia suffered by a prolonged war with Chechnya and separatists
movements in North Caucasian Republics. In particular, under the government of Vladimir Putin,
Russia started to support Abkhazia politically and economically, taking into account the strong
political ties between the Abkhazian republic and the North Caucasus. The pro-Abkhazian trend in
Russia's actions was welcomed by the North Caucasus peoples and contributed to stabilization of
the situation in the North Caucasus.

Furthermore, many experts mostly link the change in Russia’s position vis-a-vis Abkhazia
and the deterioration of Russian-Georgian relations as due to the following factors.®%® The first
factor was Georgia’s withdrawal from the CIS Common Security Treaty in 1999, which resulted
in a phased withdrawal of Russian military personnel from Georgian territory, weakening Russian
power-projection capabilities in the region. Second was the anti-Russia rhetoric of the Georgian
Presidents, especially that of Mikhail Saakashvili, with a rush to establish Georgia as a prospective
NATO (and EU) member state. In fact, the intensification of Georgia’s contacts with NATO®*
caused serious alarm bells to ring in the Kremlin. In particular, the “Train and Equip” agreement
on military cooperation was signed, which was intended to cover the preparation of 2,000
Georgian commandos. NATO’s enlargement to include some member states of the former USSR

was seen by Russia as serious threat to its security. Georgia’s accelerated cooperation and

83 Natella Akaba and Iraklii Khintba, Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm
http://www.cr.org/downloads/Abkhaz%20Perspective_Transformaton%200f%20Georgian:Abkhaz%20Conflict_201102_ENG.pdf

84 Alan Kasayev, Shevardnadze postuchitsya v dver’ NATO lichno [Shevardnadze will knock on NATO’s door personally], Nezavisimaya gazeta
[Independent newspaper], 11 April 2000.
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integration with the North Atlantic Treaty Organization (NATO) and the deployment of a US
military training mission to Georgia created immense tension in Russian-Georgian bilateral
relations.

These developments combined with a series of Western initiatives, deemed overtly hostile
to Moscow’s interests, including the development of the South Caucasian energy transportation

8053nd the NATO intervention in the Kosovo conflict.

corridor

In response to these, Russia partially ceased to observe the CIS sanctions in 1999 and
withdrew from the sanctions regime entirely in March 2008, initially improving Abkhazian
economic prospects through some investments. Moreover, in December 2000 the Russian
government introduced visas for Georgian citizens, and in March 2001 the so-called “period of
adjustment” for the new rules ended and the visa regime came into force. Some commercial
sanctions against Georgia were initiated in 2006.5% In addition, the recognition of Kosovo by
many Western states and the war of 2008 in South Ossetia were crucial turning points, which, in
the view of Russia, made valid its recognition of Abkhazia and led to the establishment of official
relations with Abkhazia. In particular, Abkhazia and Russia have concluded a wide range of
agreements on military and political cooperation, as well mutual assistance in customs affairs,
visa-free travel, and investments.

In that period it seems, Abkhazia continued to maintain its own independence from Russia.
It organised the “presidential elections” of 2004/05: in these elections Sergei Bagapsh won,
contrary to the will of Russia, against Raul Khadzhimba, who was their preferred candidate.
Moscow had to acknowledge the defeat of the candidate whom it had openly supported); they
nevertheless had to accept the victory of Sergei Bagapsh . Alexander Ankvab also came to power
in spite of the support of the Kremlin.®” Thus the Abkhaz government is characterized by a pro-
Abkhazian approach, whilst Abkhazian politicians with a pro-Russian approach are present only in
the form of opposition. Only at the extraordinary elections of 2014 was the pro-Russian Raul
Khadzhimba was voted as president in August 2014.2% Despite this the president is decisively
more loyal to Kremlin than the former presidents; however, it seems that he continues to conduct
independent policy from Moscow in the national interest®®. In fact, R. Khadzhimba signed a new

agreement with Russia in 2014 which qualitatively strengthened cooperation between Abkhazia

85 Rabinowitz, Philip, Mehdi Yusifor, Jessica Arnoldi and Eyal Hakim, Geology, Oil and Gas Potential, Pipelines, and the Geopolitics of the
Caspian Sea Region, Ocean Development & International Law, 2004, pp. 35, 19-40

808 Liana Kvarchelia, Georgia-Abkhazia Conflict: View from Abkhazia
https://www.gwu.edu/~ieresgwu/assets/docs/demokratizatsiya%?20archive/06-01_kvarchelia.pdf

87 g Bagdasaryan, S.Petrova, The Republic Of Abkhazia As An Unrecognized State, Russian Law Journal Volume V (2017), Issue 1, p.111.

808 hitp://www.kavkaz-uzel.eu/articles/163085/

899 https://www.rbth.com/articles/2011/09/02/abkhazias_extraordinary_elections_noteworthy for_being_ordinary_13340.html
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and Russia but without affecting the independence of Abkhazia.?*® No doubt this agreement
creates an obligation or a restriction upon the exercise of the sovereign rights of the State parties,
in the sense that it requires them to be exercised in a certain way. But these convention obligations
do not derogate from the formal independence of the State parties.

Nowadays Abkhazian policies and structures, seem to remain to out control of Moscow.

c. Economic self-sufficiency

One of the guarantees of the formal independence of States is economic self-sufficiency.
Economic self-sufficiency enables to consolidate the independence of a country and provides a
sure guarantee of independence in politics, and self-reliance in defence and ensures rich
material and cultural lives for the people. Therefore, it is necessary to investigate whether
Abkhazia is economically self-sufficient.

Thanks to Abkhazia’s geographical position in the subtropical area and to climate its lands
are suitable for agricultures and cattle breeding. Moreover, Abkhazia enjoys a considerable
amount of potable water. In particular, it is rich of mineral springs, lakes and other water sources.
Such a quantity of drinking water reserves, without pollution permits it to produce hydroelectric
energy in abundance. This amount of potable water not only satisfies the needs of the Abkhazian
republic, but also it permits it to be one of the biggest exporters. In fact, Abkhazia provides
drinking water for Russia, which satisfies a big part of the South of the Russian territory.
Nowadays, when there is deficit of potable water in the world, Abkhazia tends to use these natural
resources as strategic in its economic policy.®"*

The water reserves are not a unique factor that guarantees economic basis for Abkhazian
independence. There are other natural resources at great depths in the sea; in the territorial waters,
in particular, there is a huge quantity of gas and oil. However, the Abkhazian government does not
want to use gas and oil reserves due to their negative impact on the ecology of the country. In fact,
the Abkhazian authorities exploit the water natural resources, mountains and natural parks aiming

to development of tourism, rather than industrial sector.?*?

810 https://sputniknews.com/interviews/20141020194321779-Abkhazia-Expert-Russia-Abkhazia-Treaty-To-Strengthen-Countrys/;
http://unpo.org/article/20114;  http://www.apsnypress.info/en/opinion;  http://www.apsnypress.info/en/news/agreement-between-the-republic-of-
abkhazia-and-the-russian-federation-on-alliance-and-strategic-part/; http://www.apsnypress.info/documents/dogovor-mezhdu-rossiyskoy-
federatsiey-i-respublikoy-abkhaziya-0-soyuznichestve-i-strategicheskom-par/

81l F. Pederzini, Intervista al Presidente dell’Abcasia, Aleksandr Ankvab, 8 novembre, 2012,
gllirasia-rivista.org; https://www.pravda.ru/world/formerussr/17-06-2016/1303989-ataev-0/

Ibid..
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d. Objection regarding external independence of Abkhazia

Due to using rouble as currency and Russian military presence on the territory Abkhazia
the Abkhazian external independence was put into question by some commentators.®*?
In respect of Rouble it can be noted firstly common currency cannot derogate the formal
independence as State practice demonstrates (i.e. euro). Secondly common long history of
coexistence Abkhazia and Russia and their neighbouring position reveal only a pragmatic
independent choice in establishing economic relationships.

With regard to the military presence of Russians in Abkhazia, it is to be noted that by the
force of the agreements on military collaboration concluded between Russia and Abkhazia®* a
Russian military base was established in Abkhazia. The treaty obligations, including military
concessions, do not affect the sovereignty of State parties. Military concessions do not, of

themselves, constitute derogation from formal independence.

A number of the European
countries host missile defense system launchers placed by Nato, American MK-41 missile at new
bases in Romania and Poland, but this does not put in doubt their international subjectivity. 8

Therefore, the treaty obligations on military collaboration between Russia and Abkhazia
and the existence of military bases " do not derogate from the actual and formal independence of
Abkhazia party.

Abkhazia has also had its own army since 1992-1993, which fought against the Georgian
army throughout 1992-1994. During the war of 2008, Abkhazian forces exploited that situation to
their benefit and expelled the Georgian military presence in Kodori Valley from its territory. Thus,
for the first time since 1994, the de facto Abkhazian government established complete control over
its entire territory. In particular, according to different sources the war of August 2008, Abkhazia

affected, but to a much lesser degree than South Ossetia.?*® The launch by the Georgian side of

813 See Report of Fact Finding Mission on the Conflict in Georgia, vol 2, p. 127

814 The Russian-Abkhazian Treaty on Friendship, Cooperation and Mutual Assistance (17 September 2008), Agreement on Joint Efforts in the Field
of Protection of the State Border of the Republic of Abkhazia (30 April 2009), Agreement on Cooperation in the Military Field (15 September
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Cooperation (4 September 2008)); An agreement between Russia and Abkhazia about a united group of troops was signed on November 21, 2015
in Moscow. As noted in the explanatory note to the document, the grouping was intended to respond to an armed attack and other threats to military
security in respect of any of the parties.

85 Higgins, Development, p. 32. On military 'servitudes' generally see ibid., pp. 31-4; Esgain, in O'Brien (ed.), The New Nations in International
Law and Diplomacy (1965), pp. 42-97; Delupis, International Law and the Independent State (1974), pp. 200-23.

816 Bruna dos Santos Lersch, Josiane Sim#o Sarti, The Establishment Of Foreign Military Bases And The International Distribution Of Power,
Ufrgsmun, Ufrgs Model United Nations, 2318-3195 v.2, 2014, p. 83-135

817 The Russian-Abkhazian Treaty on Friendship, Cooperation and Mutual Assistance (17 September 2008), Agreement on Joint Efforts in the Field
of Protection of the State Border of the Republic of Abkhazia (30 April 2009), Agreement on Cooperation in the Military Field (15 September
2009), Agreement on a Joint Russian Base on the Territory of the Republic of Abkhazia (17 February 2010), and Agreement on Inter-parliamentary
Cooperation (4 September 2008))
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large-scale operations in South Ossetia in August of 2008 only strengthened the Abkhaz side’s
perception of being a likely target. That perception was reinforced after the reported seizure in the
upper Kodori Valley of a number of heavy artillery pieces that had been banned under the 1994
Moscow Agreement. 8*° The Abkhaz side criticized UNOMIG for failing to uncover those heavy
weapons and questioned the ability of the international community to contribute to the
preservation of peace in the region.®”® Therefore, in the context of the attack of Georgian military
forces on South Ossetia and the exposure of plans for a similar operation against Abkhazia, on 8
August, the Abkhaz side began introducing heavy weapons to the restricted weapons. On August
9, 2008, Abkhaz armed forces opened a “second front”.8%t On 12 August, the latter took control of
the Kodori Gorge, without encountering serious opposition from the Georgian military and police
units deployed there.®> On 13 August, the Valley came under the responsibility of the civil
administration of the Gulripsh district of Abkhazia.®”® Hence, the operation in the valley was
carried out by the Armed Forces of the Abkhaz Republic independently, and was confined strictly
to the territory of the Republic of Abkhazia.

9. Concluding remarks

Therefore, as has been seen from the point of view of the Montevideo preconditions of
statehood, Abkhazia meets all the criteria laid down for being qualified as a State. In particular, it
has a permanent population, a defined territory, an elected parliament and a stable government,
which solely exercises effective control and administration over the whole territory of the
Republic of Abkhazia. Abkhazia is sovereign and is not controlled by any foreign power. It has its
own Constitution, flag, national anthem and other state symbols, as well as its own army and
judicial system. Abkhazia is capable of engaging in international relations (it is a signatory to
politically binding international documents, agreements and treaties) and it has its own
independent foreign policy and a Foreign Ministry, which is engaged in international contacts.

In fact, some observers consider Abkhazia as entity that satisfies the statehood’s

preconditions, for instance the Fact-Finding Commission:

819 Report of the Secretary-General on the situation in Abkhazia, Georgia, $/2008/631 para 10,
https://reliefweb.int/sites/reliefweb.int/files/resources/07E8C6478CDF01C0852574DA006FBBD1-Full_Report.pdf

820 3 October 2008 S/2008/631 http://www.un.org/en/ga/search/view_doc.asp?symbol=S/2008/631

81 Report of the Secretary-General on the situation in Abkhazia, Georgia (S/2008/631 para 9)

82 | Tekushev, S. Markedonov and K. Shevchenko, Abkhazia: Between the Past and the Future, Prague Medium Orient 2013, p. 56.

83 |bid. p.57; See Russian FM: On the origins of the situation around Abkhazia and South, http://www.pravdareport.com/russia/politics/09-10-
2008/106544-originssouthossetia-3/
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[...], the Abkhaz government has expressed its clear will to remain independent from Russia...
Abkhazia ... might be seen to have reached the threshold of effectiveness. It may therefore be
qualified as a state-like entity... [Abkhazia] shows the characteristics of statehood. ..®?*

Yet another example is the affirmation of Angelika NufBlberger, in her work called

Abkhazia:
Weighing the factors differently it could, however, also be argued that the criteria of statehood
were already satisfied before the outbreak of the 2008 war and Abkhazia could be qualified as a
‘stabilized de facto regime’ (De facto Regime), which was denied recognition and membership in
international organizations for political reasons only.?®

However, despite the fact that Abkhazia satisfies the minimal preconditions of statehood
the question still arose concerning its statehood.

The main objection against the statehood of Abkhazia and its recognition has legalistic
character. In other words, a number of experts do not question the effectiveness of Abkhazia, but
rather Abkhazian observation of certain legal principles of international law during its secession
from Georgia. In particular, the legitimacy of the statehood of Abkhazia is being rejected by a
number of governments, international organisations and legal observers. For instance, the Fact
Finding Mission argued:

Although [Abkhazia] shows the characteristics of statehood, the process of state-building
as such is not legitimate, as Abkhazia never had a right to secession.®?®

Therefore, it is necessary analyse whether Abkhazia had the right to secede from Georgia
in international law. Hence, in the following paragraphs, the issue of the legality of Abkhazia’s

secession from Georgia in international law, is to be examined.

84 Fact/Finding, p. 135.
85 A NuBberger, Abkhazia, Max Planck Encyclopaedia of Public, http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
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CHAPTER II
THE RIGHT TO SECESSION
1. The notion of secession and the “right to secession”

There is confusion in various legal writings about secession and right to secession. For this
reason it is important to clarify the concept of secession and right to secession. With regard to the
first, it is to be noted secession occurs when part of an existing State and population separates
from that State to become a new State or to join with another.”®’

Therefore, secession is a matter of fact rather than law.®?® In fact, international law could
not take sides in internal power struggles, which call into question the existence of a State because
such struggles are simply facts.®? In this sense it can be asserted that international law is neutral
0on secessions.

This position is shared by a number of legal experts. In particular, Franck affirms that
nobody can seriously argue today that international law permits or prohibits secession.®*® Dugard
and Raic agree that one will search “in vain” for international rules on secession - international
instruments contain neither explicit prohibition of unilateral secession nor explicit recognition of
such a right.%* Peters asserts that silence of international law in regard to secession may simply
mean that secession lies in an “international law- free zone”.®*? Hersch Lauterpacht (1948: 8)
emphasised that “international law does not condemn rebellion or secession aiming at the
acquisition of independence”. Michael Akehurst (1987: 53) asserts that “there is no rule of
international law which forbids secession from an existing state; nor is there any rule which
forbids the mother-state to crush the secessionist movement, if it can. Whatever the outcome of the
struggle, it will be accepted as legal in the eyes of the international law.” Moreover, Corten argues
that the “legal-neutrality” thesis is a classical view; traditionally, international law remains neutral

in regard to secession, it neither prohibits, nor authorizes it®*.

87 Glen Anderson, Secession in International Law and Relations: What Are We Talking About?, 35 LOY. L.A. INT’L & COMP. L. REV., 2013, at
344, 386-88.

828 K \W.Watson, When in the course of human events: Kosovo’s independence and the law of secession, p.274

8% Tomuschat, Self-determination in a post-colonial world, p.7.

80 Thomas Frack as quoted in Christopher J. Borgen, Kosovo declaration of independence self-determination, secession and recognition, 2008,
http://www.asil.org/insight080229.cfm

&1 John Dugard and David Raic, The role of recognition in the law and practice of secession, in Secession:International Law Perspective, ed.
Marcelo G.Kohen, Cambridge University Press, 2006, p.102.

82 Ann Peters, Does Kosovo Lie in the Lotus-Land of Freedom?, Leiden Journal of International Law 24, n.1, 2011: p 98.

83 0. Corten, Territorial integrity Narrowly Interpreted: Reasserting the classical Inter-State Paradigm of International Law, Leiden Journal of
International Law 24, n.1, 2011, p.88
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Different from secession that falls in the “international law-free zone"8%*

, a right to
secession is not neutral to causes and legal consequences of secession. Indeed secession is not
simply concerned with the withdrawal of territory from an existing State to create a new State, but
also the loss of sovereignty suffered from the former State.®*® This new entity functions as a
“normal State” within its borders, exercises control over its population and seeks international
recognition. It wishes to be treated as a sovereign independent State and to receive the rights and
privileges enjoyed by sovereign nations.®® International legal issues might arise in relation to
legal personality of the seceding entity and its rights and obligations under international law, as
well as in relation to the rights and obligations of third States as a consequence. %" Hence
international law takes into account an effective situation which is consequently considered as a

5,838

“fait accompli”®*® as such its consequences to be in order to regulate. #°

2. Consensual secession

The existence a right to Secession can be assessed according to whether it is consensual,
unilateral, colonial, or non-colonial.?*°

Consensual secession occurs with the existing State’s consent. Consensual secession is
considered as permitted and lawful within the realm of public international law. Consensual right

can be granted through domestic law or through negotiation.®*!

a. The right to secession under Soviet law

The main argument adduced by various governments and some international organizations
(e.g. by the European Union, NATO, OSCE, PACE) against the Abkhazian secession and its
recognition is that such secession violates the Soviet legislation. Making reference to the 1977
Soviet Constitution, they argue that Abkhazia had no right to external self-determination, why
only first-level Soviet sub-units had such right. Therefore, only internal frontiers between the
Union Republics (first-level subunits) could become external frontiers of States (in the sense of
international law), while the same possibility did not exist for borders between Union Republics

84 A, Peters, Does Kosovo Lie in the Lotus-Land of Freedom, p. 98.

85 Glen Anderson,Secession in International Law and Relations: What Are We Talking About?, 35 Loy. L.A. Int’l & Comp. L. Rev. 346-349
(2013), p.106.

86 256 L. M. Frankel, International Law of Secession: New Rules for a New Era, in: Houston Journal of International Law, Vol. 14, 1992, pp. 527-
528

837 Watson, When in the course of human events: Kosovo'’s independence and the law of secession, p.274

88 Oppenheim (1st edn), vol 1, p. 264; Arangio-Ruiz (1975-6) p. 26; Willoughby, Nature of the State, p.195

89 Crawford, The Creation of States in International Law,op.cit., p. 390

80 Anderson, op.cit., pp. 345-349.

81 |_ee C. Buchanan, Secession: The Legitimacy of Self-Determination, Yale University Press, 1978, p.82
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and autonomous republics (second level units) or autonomous regions (third level units).
Nevertheless, arguments supporting their opinion seem inconsistent.

Right to secession was formally granted to the first-level sub-units by the 1977
Constitution of the USSR. However, there was no actual possibility for any Soviet Unit to realize
its textual right to secede for two reasons. First, this provision was ambiguous®* and conditional:
the right to secede of Soviet republics from the Soviet Union was subjected to the authorization of
the Union of Soviet Socialist Republics' government.

Second, there was no legal instrument for practical application. For this reason, no Soviet
sub-unit ever invoke the Constitution of 1977 as a legal basis for secession. The first level sub-
units, including Georgia, rejected the Soviet Constitution of 1977 and legal order, and unilaterally
seceded from the USSR.

A right of secession from the USSR became effective only in 1990, by means of the law on
“the Procedure for Resolving Questions Connected with a Union Republic's Secession from the
USSR”.2*® According to this law a right to secede was granted to second-level sub-units (like
Abkhazia) and Soviet sub-units of third-level. #* On this basis, not only Abkhazia but some other
sub-units (of second and third level) demanded secession from the correspondent first-level sub-
units and implemented this right by the means of the All-Union referendum.®

Hence, on the one hand, according to USSR law Abkhazian claim to independence was
lawful. On the other hand, the principle of estoppel would prevent only State (like Georgia) that
had rejected the USSR Constitution - and declared its independence unilaterally — from claiming
that Abkhazia’s secession was unlawful because of its contrast with the same USSR Constitution

of 1977.

82 On one hand, art. 72 states ‘Each Union Republic shall retain the right freely to secede from the USSR’. On the other hand, Soviet republics
couldn’t freely grant this right. In fact, art. 73 (2) provides: 'The jurisdiction of the Union of Soviet Socialist Republics, shall cover: ... determination
of the state boundaries of the USSR and approval of changes in the boundaries between Soviet republics.' See, Chapter One, V Boundary
Delimitation Between The CIS Members, 3. The Ui possidetis's application argument, p. 47.

82 See Part One General aspects, Chapter |1 Legal basis for secession and creation of the new States, 1The Law on Secession, pp. 23-24.

84 In particular, the Soviet law of 3rd April 1990 states “On the procedure of the settlement of questions connected with the withdrawal of a union
republic from the USSR” did allow the Autonomous republics and Autonomous Regions to secede from a Union republic in which they were
situated in case of the latter’s secession from the USSR. Hence under this law Abkhazia has the right to decide independently whether or not secede
with Georgia from the USSR, or remain within the latter, or create its own independent State. The intention of the lawmaker was change unfair
administrative boundary revision under unilateral decision of some Soviet leaders that against the will of the people were incorporated into some
Soviet entities. In fact a number of Soviet entities, e.g. Georgia, Azerbaijan, had their territory due to its accession the URSS, and not through free
expression of the people will at referendum. Thus, the law opened the door to a so-called ‘fair secession’: The peoples living in territories of Union
republics that wished to become independent would have in their turn the right to secede from those republics and to remain in the Soviet Union.
See Part One General aspects, Chapter Il Legal basis for secession and creation of the new States, 1. The Law on Secession, pp. 23-24.

85 The right of the Abkhazian republic to secession from Georgia was democratically fulfilled by the means of All-Union referendum of 17 March
1991 on the preservation of the USSR. At this referendum the Abkhazians expressed the will to remain within the USSR and refused to secede with
Georgia from the USSR, that held their own local referendum on independence (31 March 1991). The results of these referendums, which were
mutually exclusive, provided evidence of the divide between the Georgian and the Abkhaz population; whereas the Georgians boycotted the former
and supported the latter, the vast majority of the Abkhazians voted for the preservation of the Soviet Union and refused to take part in the
referendum on Georgia’s independence. As a consequence Abkhazia continued to be part of the USSR and Georgia on 9 April 1991, on the basis of
its own referendum, declared the ‘restoration’ of the independent Republic of Georgia and seceded de facto from the USSR. The acquiescence of
the Soviet government with secession of Georgia witnessed the fact that there is no document or official declaration, which condemned the
Georgian de facto secession from the URSS. See Part One General aspects, Chapter Il Legal basis for secession and creation of the new States, 4
The All-Union Referendum, p. 38.
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3. Colonial Unilateral secession

Unilateral secession occurs without the existing State’s consent. According to definitions
of Buchanan the right to secede is:

a claim right that a group has independently of any constitutional provision for secession or any
right conferred by consent of the State®®.

Unilateral secession can take place in colonial and non-colonial context. Secession in the
colonial context occurs as any new assertion of sovereignty over a colonial territory involving a
modification to the sovereignty of the metropolitan power.?*” In this context a right to secede, is
justified by the independence of colonial territories, to whom is conferred a right of self-
determination.’®*®

The principle of self-determination of peoples is one of fundamental principles of
international law. The principle was used as the primary basis for decolonization. It is explicitly
acknowledged in the UN Charter using the term self-determination twice. First, in Article 1(2)
(Purposes and Principles) where one of the purposes of the United Nations is stated to be the
development of ‘friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples and to take other appropriate measures to strengthen
universal peace”.®* In Article 55 the same formula is used to express the general aims of the
United Nations in the field of social and economic development and respect for human rights:
With a view to the creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations based on respect for the principle of equal rights
and self-determination of peoples...**°

The General Assembly has sought in a large number of resolutions to define more
precisely the content of the principle. Despite the fact that GA instruments’ have non-binding
character, it must be emphasised that they, be evidence, of either existing customary norms or of

an opinio juris that generates new international custom. ®! Consequently, it is easy to confer such

86 Buchanan, Uncoupling Secession from Nationalism and Intrastate Autonomy from Secession,op.cit., p. 82.

87 For examples of scholarship suggesting that secession can occur in the colonial (and non-colonial) context, see Hanna Bokor-Szegd, The Role
Of The United Nations In International, Legislation 53 (1978); Crawford, op.cit., at 330, 375; Ingrid Detter De Lupis, International Law And The
Independent State 15 N.4 (2d Ed.1987); Musgrave, op.cit., p. 181; Christine Haverland, Secession, In 4 Encyclopedia Of Public International Law
354-55 (Rudolf Bernhardt ed., 2000); F. Ouguergouz, the african Charter on Human and Peoples’ rights: a comprehensive agenda for human
dignity and sustainable democracy in africa 235 (2003); Frank Przetacznik, The Basic Collective Human Right to Self-Determination of Peoples
and Nations as a Prerequisite for Peace, 8 N.Y.L. SCH. J. HUM. RTS. 49, 103-04 (1990); Peter Radan, Secession: A Word in Search of a
Meaning, in On The Way To Statehood: Secession and Globalisation 18, Aleksandar Pavkovi¢ & Peter Radan eds.,2008; Malcolm N. Shaw, The
Role of Recognition and Non-Recognition with Respect to Secession: Notes on Some Relevant Issues, in Secession and International Law: Conflict
Avoidance — Regional Appraisals 245, Julie Dahlitz ed., 2003; Patrick Thornberry, Self-Determination and Indigenous Peoples: Objection and
Responses, in Operationalizing The Right Of Indigenous Peoples To Self-Determination, Pekka Aiko & Martin Scheinin eds., 2000, pp. 52, 54,.

88 UNGA Res 1514 (XV) ‘Declaration on the Granting of Independence to Colonial Countries and Peoples’ (14 December 1960)).

89 Article 1(2) UN Charter, http://www.un.org/en/sections/un-Charter/charter-i/index.html

&0 |bid., Article 55 UN Charter.

81 Alan Boyle, Soft Law in International Law-Making in: Malcolm D. Evans (ed.), International Law, 2014, p. 119.
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documents with the authority of binding instruments and to consider nothing more than the
instrument itself in the examination of the existence of the right.®>?

For instance, resolution 545(V1)%* decided that an article providing that All peoples shall
have the right of self-determination” would be included in the International Covenants on Human
Rights, which were finally adopted in 1966.

The most authoritative interpretations of that principle have been given in the Friendly
Relations Declaration,®* appended to UNGA Resolution 2625 (XXV). This declaration proclaims
that: By virtue of the principle of equal rights and self-determination of peoples enshrined in the
Charter ... all peoples have the right freely to determine, without external interference, their
political status and to pursue their economic, social and cultural development, and every State has
the duty to respect this right in accordance with the provisions of the Charter.®® Thus, this
document consecrated the transformation of colonial titles by asserting that ‘/¢/he territory of a
colony or other Non-Self-Governing Territory has, under the Charter, a status separate and
distinct from the territory of the State administering it.’

Additionally, Common Article 1 of the two Covenants clearly defined the principles of
equal rights as well as the right of nations to self-determination providing as follows:
1. All peoples have the right of self-determination; by virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.
2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation, based
upon the principle of mutual benefit, and international law. In no case may a people be deprived
of its own means of subsistence.
3. The States Parties to the present Convention, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the
right of self-determination and shall respect that right, in conformity with the provisions of the
Charter of the United Nations.®*®

Furthermore, the Colonial Declaration, clause 2, stated that: ‘All peoples have the right to

self-determination; by virtue of that right they freely determine their political status and freely

82 Thirlway, op.cit., p. 113.
82 5 February 1952, 375th plenary meeting, http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/545(V1)
84 Declaration on Principles of International Law Concerning Friendly Relations and Cooperation among States in Accordance with the Charter of
g?se United Nations, A/RES/25/2625 of 24.10.1970.

Ibid..
88 International Covenant on Economic Social and Cultural Rights, adopted by UN GA resolution 2200A (XXI) of 16 December 1966 entry into
force 3 January 1976, art. 1, http://www.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx; International Covenant on Civil and Political
Rights, adopted by UN GA res. 2200A (XXI) of 16 December 1966, entry into force 23 March 1976, Art. 1
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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pursue their economic, social and cultural development.’®*” It has also been affirmed by the UN
Security Council.®®

Likewise, soft law instruments are considered to be highly relevant and are believed to
serve as a contribution to the identification of a right to external self-determination too. Similarly
to UNGA resolutions, often soft law instruments may provide evidence of existing law or,
perhaps, the formation of new customary law.

For instance, the “Final Act on Security and Cooperation in Europe”, 1975 encompasses:
“By virtue of the principle of equal rights and self-determination of peoples, all peoples always
have the right, in full freedom, to determine, when and as they wish, their internal and external
political status, without external interference, and to pursue as they wish their political, economic,
social and cultural development. "

The principle of self-determination has evolved; it has been confirmed, developed and
given a more substantial form by both - international legal instruments and a consistent body of
State practice. Today the principle of self-determination is a basic principle of international law, to
which even the status of jus cogens is attributed.

Together with self-determination, the UN Charter upholds another fundamental principle
of international law, that is territorial integrity of any State (Article 2 (4) UN Charter®®). This
principle is than acknowledged in numerous international documents, notably by the Friendly
Relations Declaration of 1970%* and the Helsinki Final Act of 1975. %% Both principles self-
determination and territorial integrity have equal value and form part of customary international
law. 863

The interrelation among the notion of self-determination of peoples and the principle of
territorial integrity is expressed through a distinction made between an internal and external right
of self-determination, which became evident in the post-war decades with the emergence of
various legal sources.®®* The distinction concerns different modes of implementation of the right:

an internal implementation and an external one. ®* The rights embedded in the internal form apply

87 UNGA 1514 (XV), adopted 1960 Declaration on the Granting of Independence to Colonial Countries and Peoples,
http://www.un.org/en/decolonization/declaration.shtml

88 E g. SC resns 301, 20 October 1971 (Nambia); 377, 22 October 1975 (Western Sahara); 384, 22 December 1975 (Portuguese Timor) and so on.
8% Conference On Security And Co-Operation In Europe Final Act Helsinki 1975, VIII. Equal rights and self-determination of peoples,
http://www.osce.org/helsinki-final-act?download=true

80 Article 2(4) UN Charter: “The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with the
following Principles: ... All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or
political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.”

81 UN GA Res. 2625 (XXV) of 24 Oct. 1970.

82 Conference On Security And Co-Operation In Europe Final Act Helsinki 1975, VIII. Equal rights and self-determination of peoples,
http://www.osce.org/helsinki-final-act?download=true

83 Edward Mc Whinney, Self-Determination of Peoples and Plural-Ethnic States in Contemporary International Law. Failed States, Nation-
building and the Alternative, Federal Option, Leiden, Boston: Martinus Nijhoff, 2007, at 2 et seq

84 For instance see UN GA Res.1514 (XV) of 14 December 1960, http://www.un.org/en/decolonization/declaration.shtml; UN GA Res. 217 A of
10 December 1948, http://www.ohchr.org/EN/UDHR/Documents/lUDHR_Translations/eng.pdf; UN GA Res. 2200A (XXI) of 16 December 1966,
http://www.ohchr.org/EN/Professional Interest/Pages/CCPR.aspx

85 Reference re Secession of Quebec, Judgement of the Supreme Court of Canada, para. 126.
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to individuals and groups through, requiring mechanisms of political autonomy within the
framework of a State, and does not infringe on the territorial integrity of the State concerned. The
external form assigns to peoples the right to establish an internationally recognized independent
state to represent a “people”. In other words, external self-determination admits the separation of a
group from a State with the consent of the central government, or its secession without the consent
of some State, and the establishment of a new State.®®®

Consequently, bearing in mind the fact that two principles self-determination and territorial

integrity promoting by the UN Charter,®’

if the principle of self-determination is interpreted as
granting the right to secession (external right to self-determination), can appear incompatible with
the last principle.®®® For this reason, historically the application of the right to external self-
determination was narrowly defined and confined to colonial territories. In fact, under these
circumstances self-determination is to be prioritised over territorial integrity. In fact, UNGA res.
1541 of 1960 affirmed that this was a matter of geographical distance and ethnic and/or cultural
distinctiveness of a colony,®® as well as of elements of political, juridical, economic or historical
nature negatively affecting the relationship between the colony and the administrating state.®”° If
such circumstances were present, there was a right to external self-determination, the outcome of
which might take the form of a sovereign independent State or free association, or integration,
with an independent State.®’* The resolution further obligated States possessing colonies to
transmit information relating to economic, social, and educational conditions in colonies, in order
to determine whether these entities were to obtain independence.®’? Therefore, since in the
colonial context, external self-determination is not a violation of territorial integrity and in this

case such unilateral secession is lawful within the realm of international law.%"

86 Edward Mc Whinney, Self-Determination of Peoples and Plural-Ethnic States in Contemporary International Law. Failed States, Nation-
building and the Alternative, Federal Option, op.cit., at 2 et seq

87 M. Griffiths, Self-Determination, International Society and World Order, in: Macquarie Law Journal, Vol. 3, 2003, p. 48

88 Benyamin Neuberger, “National Self - Determination: Dilemmas of a Concept”, Nations and Nationalism , vol. 1:3(1995): 297-325

89 United Nations General Assembly resolution 1541(XV), Principles which should guide members in determining whether or not an obligation
exists to transmit the information called for under Article 73e of the Charter, A/IRES/1541(XV) (15 December 1960), Principle I11.

870 UN General Assembly resolution 1541(XV), op.cit., Principle IV.

81 UN General Assembly resolution 1541(XV), op.cit., Principle V.

872 Thiirer and Burr, op.cit., p. 137.

8% However, colonial unilateral secession can be unlawful due to violations of international legal norms during its secession. As an example can be
given secession of Southern Rhodesia that has violated the self-determination principle, because the secessionist government did not represent the
majority population and did not express their will for external self-determination, see inter alia, Security Council resolutions 216 (1965) and 217
(1965) concerning Southern Rhodesia
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4. Non-colonial unilateral secession and peremptory norms

Unilateral non-colonial secession refers to the unilateral withdrawal of non-colonial
territory from part of an existing state to create a new state.®”

On the one hand, unilateral secession in non-colonial context is not explicitly prohibited in
international law, therefore it is inferentially permitted. On the other hand, there is no right to
secession explicitly embodied and clearly defined in any treaty or general norms. However,
international law has evolved some criteria for lawfulness or legitimacy of unilateral secession in
the non-colonial context. Unilateral secession is “lawful” if it complies with peremptory norms of
international law. In fact, according to Jia, “if international law does not provide for rules of
secession, instances of secession are legal, as long as they do not contravene any basic tenets of
international law”®°. The ICJ in Kosovo case has implicitly said that secessions may be illegal,
however in such cases the illegality exists not because of the unilateral act per se, but due to
unilateral act's connection to violations of international legal norms: the illegality attached to the
declarations of independence thus stemmed not from the unilateral character of these declarations
as such, but from the fact that they were, or would have been, connected with the unlawful use of
force or other egregious violations of norms of general international law, in particular those of a
peremptory character (jus cogens).®"®

As a consequence, if a State seceded in violation of peremptory norms its statehood
achieved by compliance with the criteria based on effectiveness can be rendered without legal
effects.®”” Moreover, the illegality attached to secession processes may have consequences on the
condition of the new State, such us non-recognition. In fact, there is a duty of non-recognition (vis-
a-vis third States) of a State entity that fails to comply with peremptory norms. The Turkish
Republic of Northern Cyprus” and the “Republika Srpska” secessions, are considered of no effect
due to external use of force by third States (Turkey and Serbia respectively). As a legal
consequence there is non-recognition of Turkish Republic of Northern Cyprus and Republika
Srpska.®™®
Peremptory norms that are violated during the secession process are the right of peoples to

self-determination and the prohibition on the illegal use of force. Therefore, it is necessary to

874 See generally Glen Anderson, Secession in International Law and Relations: What Are We Talking About?, 35 LOY. L.A. INT’L & COMP. L.
REV. 343-88 (2013); Anderson, op.cit., at 343-88.

875 Jia, The independence of Kosovo: A unique case of secession?, para 27

876 Accordance with International Law of Declaration of Independence of Kosovo, para 81, http://www.icj-cij.org/files/case-related/141/141-
20100722-ADV-01-00-EN.pdf

877 Dugard has noted, Resolutions of both the Security Council and the General Assembly condemn the non-recognized “States™ as “null and void”,
invalid and illegal which strongly suggests that they are without legal effect as States, not because they fail to meet the essential requirements of
statehood but because their existence violates a peremptory rule of international law. See generally, David Rai¢, statehood and the law of self-
determination 74 (2002); James R. Crawford, The Creation Of States In International Law, 402-03 (2d ed. 2006)at 52;

878 See inter alia, UN SC res. 541 (1983), concerning Northern Cyprus; and UN SC res. 787(1992) concerning Republica Srprska
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examine the legal background of the Abkhazian secession in respect of these principles in the
following paragraphs. In fact, as developed through UN, the right of self-determination of peoples
is almost universally relied on as the legal basis for secession. For this purpose | will investigate
whether, and under which exact circumstances, international law provides a right to external self-
determination outside colonial context and whether Abkhazia’s claims to external self-
determination are in accordance with these norms and whether use of force in the situation

adhered to international law.

5. The right of peoples under foreign occupation to external self-determination

Taking into account the historical context, it might be argued that the unilateral secession
was restricted only to colonies.®”® At the same time a right to external self-determination exists
where people are subjected to alien subjugation, domination or exploitation outside a colonial
context. Therefore, all scholars and States agree that in the case of occupation (foreign
domination) international law allows right to secede. For instance, A.Cassese (at 90) affirms that
another category, peoples subjected ‘to alien subjugation, domination and exploitation’ have the
right to external self-determination, as there is a violation of the principle of equal rights and self-
determination of peoples, as well as a denial of fundamental human rights. ®° This recognition
finds its roots in the Declaration on Friendly Relations, which through emphasizing “all peoples”
clearly suggested that self-determination was also a right of peoples outside the colonial context.
Moreover, it provides an obligation to promote this right within the international community:
...Every State has the duty to promote, through joint and separate action, the realization of the
principle of equal rights and self-determination of peoples, in accordance with the provisions of
the Charter, and to render assistance to the United... and bearing in mind that subjection of
peoples to alien subjugation, domination and exploitation constitutes a violation of the principle,
as well as a denial of fundamental human rights, and is contrary to the Charter .28

It was reaffirmed by the Supreme Court of Canada in its opinion relating to the secession
of Quebec from Canada

[T]he international law right to self-determination only generates, at best, a right to
external self-determination in situations ... where a people is oppressed, as for example under
foreign military occupation... In [this situation], the people in question are entitled to a right to

external self-determination ...%®

879 E Craven, op.cit., p. 228.

80 A Cassese, Self-determination of Peoples: A Legal Reappraisal, CUP Cambridge 1995, at 90.

%1 UNGA A/RES/25/2625 (XXV), Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations, 24 October 1970 http://www.un-documents.net/a25r2625.htm

82 Reference re Secession of Quebec, 1998, para 132
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Additionally, the International Court of Justice in its Advisory Opinion on Kosovo’s
Declaration of Independence also confirmed it:

During the second half of the twentieth century, the international law of self-determination
developed in such a way as to create a right to independence for ... the peoples subject to alien
subjugation, domination and exploitation.®®

Hence, the right to secede unilaterally is also uncontested for peoples subjected to foreign
occupation. Therefore, I will investigate if this situation is present in the Abkhazia case and the

validity of the Abkhazian claim to secede in this regard.
a. Historic Background of the Georgian-Abkhazian conflict (1992-2008)

After the collapse of the USSR, both Georgia and Abkhazia sought to obtain de jure
recognition but without success.®* Abkhazian demands for recognition were simply ignored;
Georgia was not recognized by the international community due to the war, which had been in
progress in South Ossetia for about a year. Moreover, after Gamsakhurdia’s overthrow, a part of
the war in South Ossetia sparked the civil war in Mingrelia. Due to the civil war Georgia was
divided between the supporters of the deposed President Gamsakhurdia and of the new
government. These two Georgian revolutionary insurgent governments lacked both popular and
formal legitimacy.®® Realizing the necessity of winning acceptance into the world-community, the
putchists invited Edward Shevardnadze to abandon his Moscow retirement and lead them. Eduard
Shevardnadze, serving as Soviet foreign minister under Mikhail Gorbachev during the glasnost
and perestroika years, enjoyed a good reputation amongst the West’s community of diplomats and
politicians.® For this reason in March 1992 Western countries established diplomatic relations
with Georgia as soon as Eduard Shevardnadze, former first secretary of the Georgian Communist
Party (1972-1985) and Soviet minister of foreign affairs, returned to Thilisi and assumed the
position of a chairman of the Georgian State Council (which replaced the Military Council in
April of the same year). The major Western leaders believed that E. Shevardnadze was a man who
would move the Georgian state towards a democracy.®®’

Western leaders recognised Georgia within the Soviet administrative line established by I.

Stalin, (that is, included Abkhazia) without any great knowledge of the cultural, historical and

83 |CJ, Advisory Opinion of 22 July 2010 on Accordance with International Law of the Unilateral Declaration Of Independence in respect of

Kosovo, para 79, p. 37.
84 See, Part 11l Assessment of the Legal Status of Abkhazia, Chapter Il. The Right To Secession, a. Historic Background of the Conflict of
Abkhazian struggle for independence, pp.174-179
85 AT. Apemes, E.T. CemepuxoBa, A6xasus u FOxcnas Ocemus nocne npusnanus. Hemopuueckuii u cospemennuiii konmexcm, 0p.Cit., p.76.
86 George Hewitt, The accelerated recognition of Georgia helped to instigate the ethno-political conflicts, Caucasus Times, 16 November 2010,
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legal aspects of this former Soviet sub-unit, and without paying attention to the complexities of the
antagonistic coexistence between Georgians, Abkhazians and other ethnic groups.
After Georgia’s admission to the UN, on 14 August 1992 Georgian armed forces,

888

commanded by Tengiz Kitovani (Minister of Defence)™", who was appointed by Shevardnadze,

attacked Abkhaz government buildings in the Abkhaz capital Sukhumi.?® These attacks were

absolutely unexpected by the Abkhazians®®

. In fact, according to some sources, with prior
permission from Abkhazia, the Georgian troops were moved to the Abkhaz territory to search for
and free Georgian officials kidnapped by supporters of ousted Georgian President Zviad
Gamsakhurdia.®”* The Abkhazian authorities had offered their support, if necessary, to find and
free the hostages. However, that was only a pretext to impose military control over Abkhazia. In
fact, on the same day, when the Abkhazian parliament, seeking peaceful solution, was scheduled
to discuss a draft treaty to be proposed to the Georgian State Council on a common State-
framework, the Georgian troops launched massive attacks against Abkhazia.?*

According to Shevardnadze’s plans, the "Abkhaz question” was supposed to be solved
militarily over the weekend by using substantial military support of the Russian Federation.
Before August 1992, Russia ensured the military preponderance of Georgian forces over the
Abkhaz ones,®* giving a chance to Georgia bring Abkhazia under its control.

In response, the Abkhazian Parliament protested the incursion of Georgian troops and their
hostilities, qualifying it as an invasion and occupation and a violation of oral agreements made in
April 1992 with Defence Minister Kitovani and other Georgian officials, by which Georgian
troops would permitted to enter Abkhazia only with the prior permission of the Abkhazian
authorities.®® In return, the Georgian State Council Chairman, Eduard Shevardnadze, asserted that
it was Georgia’s sovereign right to “relocate” troops within the Abkhazian territory due to its
recognition as an integral part of Georgia, and Art. 2 (4) of the NU was not applicable to the

Georgian military attacks. As a consequence of the unexpected Georgian hostilities of 1992

88 | eader Tengiz Kitovani was a member of the Georgian State Council, presided over by Shevardnadze

89 Abkhazia Today, Report 176, 15 September 2008, at https://www.crisisgroup.org/abkhazia-today
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military conflict between Georgia and Abkhazia arose, which took place from 1992 to 1994, in
2006 and 2008. **

The Abkhazian Civil Guard (also called the Abkhazian National Guard) briefly attempted
to oppose the advancing Georgian troops, but with little success. In a few days Georgian troops,
with support of tanks and helicopters provided by Russia, occupied all of the major cities of
Abkhazia, including the capital Sukhumi.®®

In the occupied Abkhaz towns and villages, Abkhazian sources and the UNPO delegates
reported massive atrocities against civilian Abkhaz population, perpetrated by the Georgians
troops. The Georgian paramilitary troops included thousands of the former prisoners let out of jail
especially for this purpose.®®” Especially, in the period from August to October of 1992 the
Abkhazians reported allegations regarding massive human right violations against the Georgian
side, which were confirmed by the UNPO mission.®®

The turning point in the war came during October of 1992 when a massive wave of

89%without the authorisation of the

voluntaries from the North Caucasus intervened in the conflict
central government. The Russian government was not able to stop the uncontrollable massive
movements of the North Caucasians.”® Therefore, the incapacity of B. Yeltsin to stop voluntaries
who fled from the North Caucasus, was frequently a reason why Georgia and the West, despite the
clear Russian political and military support of E. Shevardnadze (1992-1999), accused the Russian
Federation of supporting the self-proclaimed Abkhaz republic.

On 1 October 1992 the Abkhaz forces, supported by fighters from the North Caucasus

region, seized the military initiative and began to extend their control over the north-west of the
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particular, the Georgian military’s shelling of Abkhazia at once rebounded upon the whole region of the North Caucasus: all North Caucasian
republics were swept by meetings called under the slogan "Hands off Abkhazia!" Such meetings were held in North Ossetia, Karachai-Circassia,
Kabardino-Balkaria and elsewhere. On 17 August 1992, Chechnya drew up a platform of solidarity with Abkhazia. It was joined by such
organizations as the International Circassian Association and the Congress of the Kabardan People. In addition, Cossack voluntaries intervened too
in the conflict, motivated by Russia patriotic feelings. Thus, the bulk of the Abkhazian forces consisted of Abkhazians, local non-Georgians, and
even some Georgians—the rest being Cossack volunteers and volunteers from the North Caucasian republics.-aneé— However, the huge number of
Abkhazian casualties clearly indicates, who was actually resisting the Georgian assault. At the same time, in reinforcement of the Georgian side,
sportswomen snipers from the Baltic states who came to fight for mercenary reasons intervened, in addition to volunteers from the extreme
nationalist Ukrainian UNA-UNSO organization, motivated by anti-Abkhazian feeling.

%0 As a result of the policy, which can be characterized by exhortation of Yeltsin to the leaders of those autonomies to “take as much sovereignty as
you can swallow”, numerous Russian autonomies abolished the distasteful adjective “autonomous” and became just “republics” within the Russian
Federation with substantially increased rights. For this reason humerous North Caucasus republics enjoyed a special format of relations with the
federal centre. In practice, they received carte blanche in their internal and socio-economic policy in exchange for political loyalty of local elites to
Moscow. Such Yeltsin policy explains how come the North Caucasus republics come to aid of Abkhazia. As for Chechnya in this period this
separatist republic was out of control of the central government.
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republic; they quickly started capturing the major towns, and sought to regain control over the
capital city of Sukhumi.*®

In March and July 1993 Abkhaz counter offensives expelled the Georgian forces, with the
exception of a small area in the upper reaches of the Kodori Gorge. %2

Only after the deployment, in zone of conflict, of a peacekeeping force of the CIS
(CISPKF) did the hostilities cease completely and conflict passed into a frozen stage. In particular,
on 4 April of 1994 Russia mediated a cease-fire agreement “The declaration on measures for a
political settlement of the Georgian-Abkhaz conflict”*®.

In parallel to the initiatives of the Russian Federation the United Nations reacted through
the dispatch of a mission to Georgia and by establishing a UN “presence” in the area in 1993-
1994,%%

Moreover, since the Unrepresented Nations and Peoples Organization (UNPO) %
considered a series of enquiry teams conducted by the UN insufficient; initiated its own fact-
finding human rights mission in Abkhazia and Georgia in order to investigate the serious charges
made by both sides.*®

However, despite the cessation of hostilities, occasional, sporadic clashes periodically took

place in the Gali region.?®” In 1998 the security situation deteriorated due to the surprise Georgian

%1 Nezavisimaya gazeta, 4 September 1992.

%2 Since 1993, September 30 has traditionally been celebrated in Abkhazia as Victory Day.

%03 5/1994/397, annex |,  https://documents-dds-ny.un.org/doc/UNDOC/GEN/N94/166/44/pdf/IN9416644.pdf?OpenElement

4% In particular, the Secretary-General sent a fact-finding mission in October 1992 to observe to area. The UN role in peace efforts in the region
was further upgraded in May 1993 when the UN Secretary-General appointed his Special Envoy to Georgia. On 24 August 1993, the Security
Council passed Resolution 858, establishing the UN Observer Mission in Georgia (UNOMIG) to monitor implementation of July 1993 Agreement,
comprising up to 88 military observers, with support staff, in order to verify compliance with the Agreement. The first small group of UN observers
arrived in the conflict zone at the end of August 1993. http://www.un.org/Depts/dpko/missions/unomig/background.html

%95 Expressions of frustration at the inability of the international community to respond even to emergency situations of these kinds are heard at
most international and intergovernmental conferences today. UNPO was created by nations and peoples without a state and captive states to provide
a channel for the affected peoples (rather than only the governments which purport to represent them) to contribute to seeking solutions, and to
participate in discussions on an international level about the issues that most concern them. On 15 May, 1992 Mr. V. Ardzinba, Chairman of the
Supreme Soviet of Abkhazia, sent an appeal to UNPO’s General Secretary for assistance in preventing the outbreak of violent conflict between
Abkhazia and Georgia. He cited fears of the use of force by Georgia to resolve a political problem with respect to Abkhazia as the reason for urgent
UNPO action, such as mediation. UNPO’s Second General Assembly decided, in August 1992, following a daylong special session on Prevention
of the Use of Force by States Against Peoples Under Their Control, to establish a special council (referred to as the Urgent Action Council) to
intervene at any UNPO Member’s request in situations where a people feels threatened with use of force against it or with other forms of violence.
In the course of the following year, a structure, rules of procedure, and guidelines were drawn up for the Council, and it is expected to be operative
following approval by the Third General Assembly of UNPO in January 1992. On 11 September 1992, President V. Ardzinba faxed a letter to
UNPO General Secretary and to the United Nations Secretary-General asking that fact-finding missions be sent to investigate the situation in
Abkhazia. Since Abkhazia became a full member of UNPO in August 1992, so that President Ardzinba’s request was entirely in keeping with the
General Assembly’s decision. In response to the Abkhazian requests, UNPO invited a number of parliamentarians or parliamentary staff members
to be part of a UNPO Mission to Abkhazia, Georgia and the Chechen Republic in order to investigate the situation in Abkhazia, paying special
attention to the principal elements of the Georgian-Abkhaz conflict, the human rights situation, its relationship with developments throughout the
Northern Caucasus region, and the potential for peaceful resolution of the conflict. See at http://www.unpo.org/downloads/AbkGeo1992Report.pdf.
The mission was composed of members of parliament or their staff, from the United Kingdom, the USA, and The Netherlands and of senior
representatives of UNPO. The delegation was headed by Lord Ennals, Member of the British House of Lords. The mission travelled to various parts
of Abkhazia, to Thilisi, Grozny, and Moscow. The delegation met with Chairman Vladislav Ardzinba, President Eduard Shevardnadze, exiled
President Zviad Gamsakhurdia, and Chechen President Jokhar Dudaev. It also met with numerous officials in Gudauta, Gagra, Sukhum and Thilisi,
and spent time investigating the situation in Abkhazia. See Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia from
Human Rights Advocates Pax Christi International International Federation for the Protection of the Rights of Ethnic, Religious, Linguistic and
other Minorities Covcas Centre for Law and Conflict Resolution and The Unrepresented Nations and Peoples Organization, at
http://unpo.org/article/7482

%6 UNPO UAC/1992/FFM, Report of a UNPO Mission to Abkhazia, Georgia and the Northern Caucasus, ,p. 344; Report of the Independent
International Fact-Finding Mission on the Conflict in Georgia, Vol Il, p. 78.

%7 Te cypoevie Onu. Xponuxa Omeuecmeennoti eotinbt Hapooa Abxazuu 1992 — 1993 20006 6 doxymenmax. Cyxym, 2004. p. 391.
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attacks of irregulars on the Russian peacekeeping contingents and Abkhazian militia,®® and in
2001 a group of Chechen mercenaries with the Georgian troops in attempt to occupy the Gali
Region entered in the Kodori Gorge triggering the hostilities between the Georgian and Abkhazian
sides. These confrontations were stopped with signing new ceasefires. °*°

Finally, unfreezing the Georgian-Abkhazian conflict is associated with Sakashvili’s period
of rule from 2003 to 2008.%'° The Georgian militarization aroused Abkhazian security concerns
and fear that the Government of Georgia planned the use of force as a means for resolution.®**

Soon, the Abkhazian fears were came true with occupation of the Upper Kodor Valley by
Georgian troops. In particular, on 26 July 2006 Saakashvili launched a large-scale military
operation in the Kodori Gorge and moved the headquarters of the pro-Georgian so-called
Autonomous Republic of Abkhazia from Thbilisi to the upper Kodori valley. The introduction of
Georgian forces in the Kodori valley violated the Moscow agreement of April 1994.%*2 In this
sense, Thilisi confirmed that its priority was the settlement of the Abkhazian issue through
military force instead of a realistic process of dialogue. Thus, it destroyed the old status quo and

unfroze the conflict.

%8 A B. KpbL10B, AGxasus evicmpadannas nesasucumocms, http://www.fondsk.ru/article.php?id=1576

%9 The 1998 events are described below. The September 2001 violence, involving Chechen fighters with the alleged support of the Georgian
ministry of interior, resulted in dozens of casualties. See Damien Helly and Giorgi Gogia, “Georgian Security and the Role of the West”, in Bruno
Coppieters & Robert Legvold (eds.), Statehood and Security: Georgia after the Rose Revolution (Cambridge, MA, 2005), p.286; and “Report of the
Secretary-General Concerning the Situation in Abkhazia, Georgia”, 24 October 2001, paras. 9-25; C. Mapkenonos, I py3uno-adxasckuil
KoHpuxkm u 6ezonacnocms na kaekaze, N0-2004/3, at http://www.russkiivopros.com/print.php?id=66; Abkhazia Today, Report 176, 15 September
2006, at https://www.crisisgroup.org/abkhazia-today; A.I'. Apemes, E.I'. CemepukoBa, A6xasus u FOxcnas Ocemus nocie npusHamusl.
Hcemopuueckuil u cospemennwiii konmexem, op.cCit., p. 120; 10.B. Boponos, II.B. ®mopenckwuii, T.A. llyrosa, bemass Kuura AGxasum.
Jlokymentsl, Matepuansi, CBunerenscrsa. 1992-1993, Belaya kniga Abkhazii: Dokumenty, materialy, svidetelstva [The Abkhazia’s White
book: Documents. Materials and testimonies], Mocksa 1993, p. 140

%9 M.Volkhonskij, V. Zakharov, N. Silaev, Konflity v Abkhazii e Juznoj Osetii. Documenti 1989-2006 (pril. K “Kavkazskomu sborniku” Nel),
MGIMO MID . M., 2008. pp. 10-25.

%10 I particular, the initial steps of the new Georgian government, vis-a-vis Abkhazia, engendered cautious hopes for the peaceful resolution of the
conflict. In fact, in December 2005, with participation of Russia, Georgia and Abkhazia approved the text of the Protocol on the Non-resumption of
Hostilities. However, things did not go much further. Together with peaceful and constructive messages addressed to Sukhumi, there was an
increase in the military rhetoric of the Georgian leadership and a general increase in militancy. The new Georgian president stated that: "We will
return Abkhazia within my presidential term. Saakashvili’s policy set, as of priority, the so-called restoration of the territorial integrity of Georgia
for both his domestic and foreign policies. Whilst Mikheil N. Saakashvili was enjoying the patronage of the West, which enthusiastically and
generously supported the breakthrough of the reform-oriented new leadership, an intense process of militarization was launched in Georgia. See
M.Saakashvili: my vernem Abkhaziyu [M.Saakashvili: We will return Abkhazia] //http://top.rbc.ru/politics/26/05/2004/52202.shtml; A. Gegeshidze
and |. Haindrava, Transformation of the Georgian-Abkhaz conflict:  rethinking the paradigm, at http://www.c-
r.org/downloads/Georgian%20Perspective_Transformation%200f%20Georgian:Abkhaz%20Conflict 201102 _ENG.pdf;
http://www.mof.ge/budget/by year/2008. Moreover, M. Saakashvili launched militarisation of the country. By 2005 militarization reached a scale
that exceeded the defence needs of the country and covered almost every sphere of the military development. In particular, the Georgian military
budget rose in 2005 at a rate higher than any other country in the world. While in 2002, its defence budget was 18 million US dollars; in 2005 it
actually reached approximately 263 million US dollars. In fact, Georgia was the absolute leader area for military spending in the post-Soviet era.
AT. Apewes, E.I'. CemepukoBa, A6xaszusi u FOxcnas Ocemus nocne npusnanus. Memopuueckuii u cogpemennwiil konmekcm, 0p.cCit., p. 234; C.
Baramm Yeunua Tpy3uu no Hapawueanuio boesoil CUJbl AKMUBUZUPOBATIUCD,
http://ruskline.ru/news_rl/2007/10/30/sergej_bagapsh_usiliya_gruzii_po_narawivaniyu_boevoj_sily_aktivizirovalis/

®1 C. Baramm, op.cit..

%12 The Georgian representatives commented that these steps were a military operation of the strategic importance. In particular, Givi Targamadze,
then chairman of the Defense and Security Parliamentary Committee of Georgia, said during that period: "It is a strategic area from which the
helicopter flight time to Sukhumi is only five minutes.” See Chapter Three: Lessons from Post-Soviet Georgia / / Saltzman Working Paper. 2009 -
Ne 12. - November. Pp. 42-67 65 Saakashvili: V abkhaziyu vozvrashchaetsya legetimnoye pravitel’stvo [Saakashvili: the legitimate government
returns  to Abkhazia] //http://regnum.ru/news/680582.html ; Cited in: Abkhazia: Ways Forward. International Crisis Group. Europe
Report N°179 — 18 January 2007. P.20. See also M.Volkhonskij, V. Zakharov, N. Silaev, Konflity v Abkhazii e Juznoj Osetii. Documenti 1989-
2006 (pril. K “Kavkazskomu shorniku” Nel), MGIMO MID . M., 2008. pp. 10-25.
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In response, Abkhazia declared the Kodori military operation a gross violation of the
Moscow cease fire treaties of 1994 and requested the withdrawal of the Georgian troops.**?

The UN Security Council also condemned these military actions®* calling on the Georgian
side to bring the situation in the upper Kodori valley in line with the 1994 Moscow Agreement, as
well as to finalize, without delay, the document between Thilisi and Sukhumi on the non-use of
violence and on the return of refugees. However, Georgia ignored the provisions of the UN SC
resolution condemning the Georgian occupations of 2006 and continued to build up its army and
police presence in the upper Kodori valley, increasing its strength to 2,500 by August 2008. Thus,
Georgia not only refused to bring the situation in the upper Kodori valley into line with the 1994
Moscow Agreement, it also continued to increase military expenditures year on year. To be
precise by 2008 the state budget achieved 997 million US dollars (7 percent of the GDP or 20
percent of the state expenditures) for the needs of the Georgian Defence Ministry.**® Parallel to the
Georgian militarization, the situation was deteriorating seriously through numerous provocations
of Georgia, including indiscriminate bombings of public places in Gagra, Sukhumi and Gali on the
Abkhaz-controlled side of the ceasefire line. Georgian intelligence services stepped up their
activities in the area adjacent to the Ingur river — they searched for possible troop deployment
routes, fording sites across the Ingur river, and tried to ascertain the level of preparedness amongst
the Abkhaz Armed Forces deployed along the right bank of the Ingur river. Georgia's multi-
purpose UAVs were regularly sighted flying over Abkhazia's territory. Thus, activities of Georgia,

like methodically collecting intelligence data, monitor key strategic facilities and obtain

3 W, Kaufmann, A European path for Abkhazia: yesterday's pipe dreams?, Caucasus Analytical Digest. Abkhazia, Vol 7 (July 2009), p. 3;
Zakareisvili, Georgia's relationship with Abkhazia, p. 8; Report of the Independent International Fact-Finding Mission on the Conflict in Georgia,
Vol Il, pp. 89-90.
914 Security Council resolution 1716, 13 October 2006, S/RES/1716
(2006), http://repository.un.org/bitstream/handle/11176/19464/S RES 1716%282006%29-EN.pdf?sequence=3&isAllowed=y; Security Council
resolution 1752, 13 April 2007, at http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1752(2007)

%15 The acquisition of offensive weapons also continued to increase sharply: from 1 January 2005 to 1 January 2008, the number of tanks in the
Georgian army increased from 98 to 183, armoured combat vehicles (ACV) — from 83 to 134, artillery pieces with a calibre over 100 mm — from 96
to 238, combat helicopters — from 3 to 9 and combat aircraft — from 7 to 9. Georgia purchased state-of-the-art offensive weapons systems capable of
inflicting casualties and causing destruction on a massive scale. Moreover, the number of Georgian military personnel grew considerably. In 2007,
the military personnel of the Georgian army exceeded 32,000 which is twice as much as the “optimal number” recommended to Georgia by US
experts in 2005. In July 2008, the Armed Forces of Georgia reached 37,000. In 2008 military personnel exceeded 25% of all state expenditure —
which constituted over 8% of the GDP in 2008; B. Myxun Obopona saxchee nencuii HesaBucumoit rasera http://www.ng.ru/cis/2008-01-
23/9_army.html; http://www.mof.ge/budget/by_year/2008. This estimate is made only on the basis of official data provided by Georgia in the
framework of the CFE Treaty. The real picture is even more serious, taking into account the extensive information on wide-scale illegal shipments
of offensive weapons to Georgia. Moreover, the United States provided about $1.8 billion overall in the 17 years since Georgia gained
independence from the collapsing Soviet Union. Excluding Irag, the infusion made Georgia one of the largest recipients of American foreign aid
after Israel and Egypt. The United States provided Georgia weapons and training for its armed forces, as well encouraged its aspirations to join the
NATO alliance. Such abundantly military and economic support for Georgia created the clear impression that the American administration inspired
Saakashvili to launch an attack against Abkhazia and South Ossetia. I1. T'ne6oB [ omosunuce k oauykpuey, VPK http://vpk-news.ru/articles/3680;
AT. Apewes, E.I. CemepukoBa, Aoxaszus u FOxcnas Ocemus nocie npusnanus. Memopuyeckuii u cogpemennvlii Konmexcent, Op.Cit., p. 234; T1.
I'ne6oB 'omosunucs k 6auykpuey, VPK http://vpk-news.ru/articles/3680. Embassy of the Russian Federation in the Republic of Croatia, Bulletin,
October 2008, at http://www.zagreb.mid.ru/files/Press%20Bulletin2008_10.pdf; Gegeshidze and 1. Haindrava, Transformation of the Georgian-

Abkhaz conflict: rethinking the paradigm, at http://www.c-
r.org/downloads/Georgian%20Perspective _Transformation%200f%20Georgian:Abkhaz%20Conflict 201102 ENG.pdf;
http://www.civil.ge/rus/article.php?id=16064&search=; S. Lee Myerssept, The New York Times, 3,

2008http://www.nytimes.com/2008/09/04/world/europe/O4cheney.html; A.I'. Apemes, E.I'. CemepukoBa, A6xasuss u FOoxcnas Ocemusi nocie
npusnanus. Mcmopuueckuii u coepemennwiii konmexcm, Op.Cit., p. 234; http://www.civil.ge/rus/article.php?id=16064&search=; Origins of the
situation around Abkhazia and South Ossetia, http://www.mof.ge/budget/by_year/2008;
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information pertaining to the deployment of the Abkhaz Armed Forces, were seen by the
Abkhazian as a threat of its security.”®

These developments caused further concern in Sukhumi over its security.®*’ In this regard,
the Abkhaz side on numerous occasions attempted to draw the attention of the UN Mission in
Georgia and the CIS peacekeeping force to these facts reiterating that Georgia's use of the Abkhaz
airspace was unacceptable and that these flights were carried out in violation of the Agreement
reached in Moscow in 1994. Paragraph 1 of this Agreement stipulates that “the Parties shall
strictly observe the terms and conditions of the ceasefire agreement be it on land, at sea and in the
airspace... »918

The night of 7-8 August 2008 marked the culmination of the provocation policy on the part
of Thilisi. At about 01:00 a.m. the Georgian side unexpectedly unleashed military actions against
South Ossetia using heavy armament and military equipment (aviation, tanks, howitzers, multiple
rocket launchers) despite the assurances on the non-use of force made by Mikheil N. Saakashvili a
few hours earlier. The headquarters of the Mixed Peacekeeping Forces (MPF) was heavily
attacked; the fire was aimed at the Joint Peacekeeping Force (JPKF) observation posts, living
quarters, graveyards, and cultural monuments. The shells also hit the OSCE office with the
Organization's observers inside. As a result of the Georgian attack on South Ossetia, Russian
military personnel were killed, including 12 peacekeepers; and more than 323 were wounded. **°
Moreover, civilians comprised about 1,500 victims; tens of thousands of South Ossetian civilians
lost their homes and were deprived of water and food; within four days 35 thousand refugees
crossed the Russian border.

The war of August 2008, also affected Abkhazia, but to a much lesser degree than South
Ossetia. In particular, the launch by the Georgian side of large-scale operations in South Ossetia in
August only strengthened the Abkhaz side’s perception of being a likely target and destroyed the
credibility of the Georgian leadership as a responsible party to the negotiating process and, in
general, as a member of the international community guided by the principles of the Charter of the
United Nations.??® That perception was reinforced after the reported seizure in the upper Kodori

Valley of a number of heavy artillery pieces that had been barred under the 1994 Moscow

%16 In fact, between August 2007 and March 2008, UNOMIG military observers registered 26 flights of UAVs over the territory of Abkhazia,
conducting reconnaissance in violation of the 1994 Moscow Agreement and the United Nations Security Council resolutions.

Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, Chapter four, p. 195,
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/30_09_09 _iiffmgc_report.pdf; S/2006/435, at
http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FFI6FF9%7D/Georgia%20S2006%20435.pdf

17 http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6EAFFI6FF9%7D/Georgia%2052006%20435.pdf

8 Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, Chapter four, p. 195,
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/30_09_09_iiffmgc_report.pdf

%19 Joint Control Commission for Georgian—Ossetian Conflict Resolution (JCC) is a peacekeeping organization, operating in South Ossetia and
overseeing the joint peacekeeping forces in the region. It was created in 1992 after the South Ossetian War, the Commission consisted of four
members with equal representation: Georgia, North Ossetia, Russia, and South Ossetia.

920 http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FFI6FF9%7D/Georgia%20SPV%205951. pdf
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Agreement. The Abkhaz side criticized UNOMIG for failing to uncover those heavy weapons and
questioned the ability of the international community to contribute to the preservation of peace in
the region.®”* Therefore, in the context of the attack of Georgian military forces on South Ossetia
and the exposure of plans for a similar operation against Abkhazia, on 8 August, the Abkhaz side
began introducing heavy weapons to the restricted weapons. On August 9, 2008, Abkhaz armed
forces intervened in the conflict through opening a “second front”. On 12 August, the latter took
control of the Kodori Gorge, without encountering serious opposition from the Georgian military.
The operation in the valley was carried out by the Armed Forces of the Abkhaz Republic
independently and was confined strictly to the territory of the Republic of Abkhazia. For the first
time since 1994, the de facto Abkhazian government established complete control over its entire

territory. %2

b. Legal assessment of Abkhazian situation with respect to the right to external self-

determination under foreign domination

As has been seen the Soviet Law had granted to Abkhazia the right to secede from
Georgia® and to held a referendum, which took place according to the Soviet rules and in
accordance with the wishes and aspirations of the Abkhazia's peoples.®** In the post-Soviet period
Abkhazia sought to obtain de jure recognition and at the same time attempted to resolve its future
status through dialogue with the Georgian authorities in a way which would grant account of the
legitimate rights and interests of the parties concerned.®”® However, the Georgian government
refused the peaceful means and unexpectedly launched massive military attacks with excuse to
pursue Gamzakhurdia and his follows.*”® As a result of this attack several Abkhazian civilians
died, and in Sukhumi, big Abkhazian towns and villages a considerable number of buildings were
occupied and destroyed by the Georgian military.®*’ Thus, in 1992-1993 the entire territory of

Abkhazia was militarily occupied.

%21 See Report of UNPO
%2 |bid.., A.I". Apemes, E.I". CemepukoBa, A6xasus u IOoxcnas Ocemus: nocne npusnanus. Hemopuyeckuti u cospemennbvlii konmexcm, Op.Cit., pp.
235-240.
%2% See Part One General aspects, Chapter Il Legal basis for secession and creation of the new States, pp. 30-34, 38-40; Part two Analysis of the
Abkhazian case, Chapter IV The secessionist movements after perestroika, 4. The response of the President of the USSR to legislative acts of
Georgia and Abkhazia, pp.128-129, Pro Soviet Union preservation approach of Abkhazia, pp. 131-132; Part Il An Assessment of The Present
Legal Status of Abkhazia, Chapter Il The right to secession, 2. Consensual secession, a. The right to secession under Soviet law, p.164.
%4 See 6. Pro Soviet Union preservation approach of Abkhazia, pp. 131-132.
%25 See, Part |11 An Assessment of The Present Legal Status of Abkhazia, Chapter 11 The right to secession, 2. Consensual secession, a. Historical
background of the Conflict of Abkhazian struggle for independence pp.172-179
926 See UNPO, UAC/1992/FFM, Report of a UNPO Mission to Abkhazia, Georgia and the Northern Caucasus, p. 344; Belaya kniga Abkhazii:
Dokumenty, materialy, svidetelstva” [The Abkhazia’s White book: Documents. Materials and testimonies]. Moscow. 1993; Abkhazia Today,
Report 176, 15 September 2006, at https://www.crisisgroup.org/abkhazia-today; Belaya kniga Abkhazii: Dokumenty, materialy, svidetelstva” [The
Abkhazia’s White book: Documents. Materials and testimonies]. Moscow. 1993; Zverev, Ethnic Conflict in the Caucasus 1988-94, in Bruno
Coppieters, ed., Contested Borders in the Caucasus, VUB University Press: Brussels, 1996, AT
http://poli.vub.ac.be/publi/ContBorders/eng/chO1fn.htm;  Liana  Kvarchelia, = Georgia-Abkhazia  Conflict: ~ View  from  Abkhazia
gzt}ps://www.qwu.edu/~ieresqwu/assets/docs/demokratizatsiva%20archive/06-01 kvarchelia.pdf

Ibid..
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After occupation the Georgian government justified these military actions by the fact that
the territories of Abkhazia were internationally recognised as a constituent part of its territory and
therefore Article 2(4) was not applicable to the Georgian side. The use of force in international
relations is generally prohibited by Art. 2 (4) of the UN Charter and by customary law, and the
prohibition is also endorsed in the Helsinki Final Act of 1975.%% However, the internal use of
force excludes the illegitimacy of such actions under international law. A government is generally
not prevented from using armed force in internal conflicts, e.g. against insurgents starting a civil
war or against territorial entities fighting violently for secession.”® Abkhazia was an entity, in that
statehood was formally considered as belonged to the territory of Georgia. In fact, despite the fact
that Georgia had no legal right to exercise control under the 1991 Soviet law and de facto did not
have effective control over Abkhazia, the former, however, was admitted to the UN with the
boundaries, which included the territory of Abkhazia. Moreover, the use of force by Georgia was
directed against an unrecognised entity, which met the precondition of statehood. Therefore, de
jure recognition of Abkhazia as a part of Georgia, had no constitutive value, **° as has been
affirmed by Article 9 of the Charter of the Organization of American States: "The political
existence of the State is independent of recognition by other States”. %1 Moreover, the EC
Arbitration Commission on Yugoslavia has held in its Opinion n. 1 that ‘the existence or
disappearance of the State is a question of fact’ and that ‘the effects of recognition are purely
declaratory.” % Only illegal situations should be subject to recognition of the international
community. Consequently, at the moment of a military offensive of the Georgian troops against
Abkhazia, the latter secession can be considered accomplished regardless of the refusal of the
international community to de jure recognize it.

These Georgian military attacks and their occupation of Abkhazia triggered the armed
conflict between Abkhazia and Georgia. Abkhazia used of force for its liberation from the
Georgian militaries. As a result of the 1992-1994 hostilities Abkhazia won the war for
independence. Very often the military successes at the national level were the pre-condition for
their political recognition at the international level. Despite the perceived legitimacy of their
armed struggle, and the effort of Socialist and Non-Aligned Countries to transform this legitimacy
into a legal entitlement, the right to enforce the right of self-determination through military means

was opposed by Western states as inconsistent with the UN principles of peaceful settlement of

%28 Part 1 (a) “Declaration on Principles Guiding Relations between Participating States”, Principle II, “Refraining from the threat or use of force”.
%28 Albrecht Randelzhofer, in Bruno Simma (ed), The Charter of the United Nations: A Commentary, vol. 1 (Oxford University Press 2002), Article
2(4) of the UN-Charter, para. 28. Examples of such a situation during the cold war were the military conflicts between North Korea and South
Korea, and between North and South Vietnam, where the majority of states rejected the applicability of Article 2(4) of the UN Chapter; for a
detailed analysis of state practice see Corten, Le droit contre la guerre (above note 6), pp. 205-220.

%0 Fitzmaurice, The General Principles of International Law Considered from the Standpoint of the Rule of Law, 1957- 11 RdC5, at 10 (1958)

%! Charter of the Organization of the American States, reprinted in 46 AJIL (Documents) (1952), 44.; P. J. G. KAPTEYN ET AL. (ed.),
International Organization and Integration, Dordrecht, Nijhoff,1984,11 K 3.3.a. p.188

%82 Arbitration Commission, EC Conference on Yugoslavia, Opinion n. 1 (29 November 1991), 92 ILR, 1993, p. 162.
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disputes.”™? In fact, despite Abkhazia having won the war of independence, it was not recognised
by the international community.

Parallel to the hot phase of the Georgian-Abkhazian conflict, the negotiations between the
parties to the conflict were opened. Thus, Abkhazia’s struggle for liberation from foreign
domination (Georgia) had taken shape in the form of national liberation through a mix of military
and political initiatives (e.g. dialogue and negotiations with Georgia, seeking international
recognition). In 2006 these negotiations officially were abandoned due to unlawful occupation of
Kodori Valley by the Georgian troops. Particularly, since the actions of the Georgian military
were in violation of the Peace treaties of 1994, the UN condemned them. In 2008 Abkhazia
liberated the Kodori Valley from the presence of the Georgian troops. Subsequently, Russia (the
continuator of the USSR) and five other States (Nauru, Nicaragua, Vanuatu,Venezuela)
recognized Abkhazia as an independent and sovereign subject in international law.

Abkhazians are a distinct people with a strong sense of national identity, not an ad hoc
group trying to gain momentum and making off with an unfair share of the country’s wealth.
Moreover, their claim to respective territory and to independence confirmed by their persistent
rejection of their forcible incorporation into Georgia throughout the period of the Soviet Union.
Additionally, Abkhazia was a part of Georgia within the USSR only due to the authoritarian
decision of Stalin and not owing to the will of the its peoples. Finally, at the moment of Georgian
occupation of Abkhazia, the latter was a de facto independent and sovereign entity.

Entitlement of Abkhazia to secession under the Soviet law, its de facto secession from
Georgia by means of referendum, circumstances under which Abkhazian Republic had been
military suppressed and occupied by Georgia and recognition of the Russian Federation as the
continuator of the USSR are relevant factors for assessment the status of Abkhazians during
liberation and independence in 1992-1994 and in 2008.

Due to the events of 1992-1994 and 2008 Abkhazia’s demands for external self-
determination can be seen as a response to the Georgian occupation. As a people oppressed by
foreign domination, the Abkhazians had the right to assert self-determination and to free
themselves from alien occupation and such a right was not to be hindered by any State in their
efforts to assert this right. This is clearly asserted in GA Resolution 1514 and the 1970 Declaration
on Friendly Relations among States, these instruments are non-binding per se but now widely
accepted as representative of customary international law. The Declaration on Friendly Relations

provides that:

983 See for example GA Res. 3013 (XXVTII) defining anti-colonial armed struggle ‘in full accordance with the principles of international law",
which was met with the opposition of 13 votes cast by the Western States.
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Every State has the duty to refrain from any forcible action which deprives peoples referred to
above in the elaboration of the present principle of their right to self-determination and freedom
and independence'.**

As correctly argued by A. Cassese, in cases of foreign occupation the principle reinforces
and restates the general ban on the use of force in international relations established in Article
2(4), therefore it does not represent in itself a new development.®®

At the same time more problematic is the question of the legality of the use of force by the
oppressed people living (like the Abkhazians) on a territory which formally has not yet acquired
statehood (at that time they had only de facto achieved it):

In their actions against, and resistance to, [foreign occupation] in pursuit of the exercise
of their right to self-determination, such peoples are entitled to seek and to receive support in
accordance with the purposes and principles of the Charter.

Additional Protocol | to the Geneva Conventions provides for application of the right to
external self-determination in situations that are deemed like armed conflicts in which peoples are
fighting against alien occupation in the exercise of their right of self-determination, as enshrined in
the Charter of the United Nations and the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accordance with the Charter of
the United Nations (Art. 1 (4)) %,

One of the principles in accordance with which the oppressed people are entitled to assert
their right to self-determination is prohibition of use of force (Article 2(4) UN Charter). From this
it derives that the oppressed peoples cannot assert their right to external self-determination using
force. In other words, the oppressed people in their struggle for self-determination are limited by
general prohibition on the resort to force. National liberation movements could not avail
themselves of the pledge of self-defence according to Article 51.%7 At the same time,
notwithstanding the lack of a legal entitlement to resort to force, it is correct to observe that, never
has a struggle for self-determination per se, even if conducted by military means, been declared
illegal,*® and was generally and widely tolerated. Therefore, the use of force by national liberation
movements in their struggle to assert the right to self-determination was not subject to Art. 2 (4)

UN Charter prohibition of the use of force under international law.** In other words, people

%4 UNGA Res. 2625 (XXV) GAOR 25th Session Supp. 28, 121; Friendly Relations Declaration, 1970.

95 A Cassese, Self-Determination of Peoples: a Legal Reappraisal (1995), p. 96.

%6 protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (Protocol 1), 8 June 1977, https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentld=6C86520D7EFAD527C12563CD0051D63C

%7 E. Milano, op.cit., p. 17

%8 A Cassese, op.cit., p. 153.

% UNGA Res. 2625 (XXV) GAOR 25th Session Supp. 28, 121; Friendly Relations Declaration, 1970.
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oppressed by foreign dominion could count on the neutrality of international law towards their
claim to a military struggle.®*

This neutrality derives from the fact that the limitation of the principle of territorial
integrity would not apply for struggles against foreign domination: a struggle for self-
determination does not constitute “use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with the Purposes of the United
Nations” under Article 2(4).”*" In fact those territories are not under the sovereignty of the State,
thus the military actions cannot be considered as against the territorial integrity or political
independence of the occupying State.

Furthermore, with this in mind, additional Protocol | recognized ‘wars of national
liberation' as international armed conflicts. This meant that any conflict that arose in pursuance of
self-determination and national liberation was to be considered akin to a conflict between two
sovereign States. %%

Further, as noted in 1973 by UNGA Res. 3103 (XXVIII) on the Basic Principles of the
Legal Status of the Combatants Struggling against Alien Domination: the armed conflicts
involving the struggle of peoples against colonial and alien domination ... are to be regarded as
international conflicts in the sense of the 1949 Geneva Conventions, and the legal status
envisaged to apply to the combatants in the 1949 Geneva Conventions and other international
instruments is to apply to the persons engaged in armed struggle against colonial and alien
domination and racist regimes (at para. 3).

Therefore, from the prospective of the right of the oppressed peoples to external self-
determination a conclusion can be drawn that Abkhazia seceded from Georgia in adherence with
the self-determination principle.

6. Remedial secession doctrine

Main holders of the right to external self-determination are colonized peoples but this does
not mean that unilateral secession in non-colonial context is prohibited. Such right is usually
associated with the remedial secession doctrine. According to this doctrine the right to external
self-determination arises only in “the most extreme of cases and, even then, under carefully

defined circumstances”. >

%40 See A.Cassese, op.cit., p.153.

! R Roth, Governmental lllegitimacy in International Law , 1999, p. 215.

%2 Frauke Lachenmann,Riidiger Wolfrum, The Law of Armed Conflict and the Use of Force: The Max Planck Encyclopedia of Public International
law, Oxford University Press, 2017, p. 50.

%3 Judgement of the Supreme Court of Canada, Reference re Secession of Quebec, para. 126.
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944

The term “remedial secession” was first mentioned by Buchheit™" in his search for

standards of legitimacy of secession. As a doctrine has become internationally recognized through

%5 and the Reference re Secession of Quebec.®* This Remedial

cases the Aaland Island dispute
right theory advocates for a specific (remedial) right to secession, which is strictly understood as a
“remedy of last resort for persistent and grave injustices, understood as a violation of a basic
human rights.”%*

One of main reasons for the recognition of Abkhazia by Russia was grounded on remedial
doctrine, **® so, it must be asked whether the situation in Abkhazia might be qualified as
“exceptional”, thus creating such extraordinary allowance to secede under international law. It is
necessary to examine the remedial secession doctrine. It is essential to answer to the question
whether international law allows secession outside the colonial context in extreme circumstances.

A right to secession is not clearly defined in some treaty law, there are some instruments,
which express the opinio juris on the matter.

The Friendly Relations Declaration that in principle 5, paragraph 7 explains the right to
self-determination and then adds remedial secession clause:

“Nothing in the foregoing paragraphs shall be construed as authorising or encouraging
any action which would dismember or impair, totally or in part, the territorial integrity or
political unity of sovereign and independent States conducting themselves in compliance with the
principle of equal rights and self-determination of peoples as described above and thus possessed
of a government representing the whole people belonging to the territory without distinction as to
race, creed or colour.” 949

A contrario from this proposition follows that if a State does not conduct itself in
compliance with the principle of equal rights and self-determination of peoples and persistently
denies totally internal self-determination to a particular group or people within the State and when
all peaceful and diplomatic means to establish a regime of internal self-determination have been

exhausted, that group or people may be entitled to secession as the ultima ratio (‘“remedial

%4 | ee C. Buchheit, Secession: The Legitimacy of Self-Detrmination, Yale University Press, 1978, p. 222.

%5 The Aaland Islands Question: Report Submitted to the Council of the League of Nations by the Commission of Rapporteurs, League of Nations
Doc. B7/21/68/106, Commission of Rapporteurs, 1920. Applying these criteria to the facts, the Commission of Rapporteurs found that the
Aalanders had no right to secession because they had not been oppressed by Finland.

%46 Reference re Secession of Quebec, Judgement of the Supreme Court of Canada, para. 126 and 134.

7 A, Buchanan, Uncoupling Secession from Nationalism and Intrastate Autonomy from Secession, pp. 82, 84.

%8 |n the statement that explained the reasons for Russia's recognition, President Dmitry Medvedev referred to the “freely expressed will of the
Abkhazian peoples” and to several fundamental international instruments that stress inter alia the principle of self-determination of peoples, notably
the UN Charter, the 1970 UN General Assembly Declaration on Principles of International Law Concerning Friendly Relations and Cooperation
among States (UN General Assembly Resolution 2625) and the 1975 Helsinki Final Act of the Conference on Security and Co-operation in Europe
(CSCE). Medvedev also specified that Abkhazians had the right to decide their destiny by themselves in the light of Georgia's allegedly genocidal
policies in South Ossetia and the existence of similar plans for Abkhazia. See, New York Times, Text: Medvedev's statement on South Ossetia and
Abkhazia, August 27, 2008, http://www.nytimes.com/2008/08/27/world/europe/27iht-27medvedev.15660953.html ; Abkhazia, Kosovo and the right
to external self-determination of peoples https://www.researchgate.net/publication/303738157 Abkhazia Kosovo and_the right_to_external_self-
determination_of peoples

%9 Friendly Relations Declaration, GA 2625 (XXV), Annex, 24 October 1970, principle 5 para 7. For a summary of writers” views on the meaning
of the Declaration and its safeguard clause, see Knop, Diversity and Self-Determination in International Law, 75-9. See also GA res 47/135, 18
December 1991, Art 8(4).
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secession”).*® Consequently, territorial integrity is not to be respected anymore, if the government
does not represent the whole people and discriminates against one group.***

The same formula is reaffirmed in slightly different language by the United Nations World

Conference on Human Rights held in Vienna in 1993. The Vienna Declaration provides:
In accordance with the Declaration on Principles of International Law concerning Friendly
Relations and Cooperation Among States in accordance with the Charter of the United Nations,
this [sc the right of self-determination] shall not be construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States conducting themselves in compliance with the principle
of equal rights and self-determination of peoples and thus possessed of a Government
representing the whole people belonging to the territory without distinction of any kind.**?

Further significant document contributed to the remedial secession is the statement of the
Supreme Court of Canada, which dealt with the unilateral secession of a part of the population *,
The Canadian Supreme Court was asked to rule on the issue whether Quebec had the right to
secede from Canada and if so under what circumstances. In its decision, the Court concludes that
international law “at best” generates the right to external self-determination inter alia in situations
where a definable group is denied meaningful access to the government to pursue their political,

954

economic, social and cultural development.™" In such a case, “the people in question are entitled

to a right to external self-determination because they have been denied the ability to internally

exert their right to self-determination”®.

%0 Diagnosing and supporting remedial secession (as a rule of positive interational law derived from the savings clause of the Friendly Relations
Declaration) Christian Tomuschat in Marcelo Kohen (ed.) Secession — International Law Perspectives (Cambridge: CUP 2006), 23-45, at 42:
“[R]emedial secession should be acknowledged as part and parcel of positive law, notwithstanding the fact that its empirical basis is fairly thin, but
not totally lacking ...”. See also Schweisfurth (above note 18), at 382; and Markku Suksi, “Keeping the secession under specific circumstances.
Although this third circumstance has been described in several ways, the underlying proposition is that, when a people is blocked from the
meaningful exercise of its right to selfdetermination internally, it is entitled, as a last resort, to exercise it by secession. The Vienna Declaration
[CSCE Vienna meeting of 1989] requirement that governments represent “the whole people belonging to the territory without distinction of any
kind” adds credence to the assertion that such a complete blockage may Lid on the Secession Kettle — a Review of Legal interpretations concerning
Claims of Self-Determination by Minority Populations”, International Journal on Minority and Group Rights 12 (2005), 189 et seq., at 225:
“Unilateral secession from an existing State is not supported by public international law except in some very special circumstances that, against the
background of the solutions in situations like Kosovo and Chechnya, are almost unlikely to materialise.” South Ossetia and Abkhazia argue that
they do constitute such an “extreme” case. See in state practice the Supreme Court of Canada, Reference Secession of Quebec, judgement of 20
August 1998, reprinted in ILM 37 (1998), 1340 et seq.. paras 134-5, 138, 122, which did not unequivocally endorse this position, but clearly leant
towards it: Para 122. “... [I]nternational law expects that the right to self-determination will be exercised by peoples within the framework of
existing sovereign states and consistently with the maintenance of the territorial integrity of those states. Where this is not possible, in the
exceptional circumstances discussed below, a right of secession may arise. ...”. Para 134. A number of commentators have further asserted that the
right to self-determination may establish a right to unilateral potentially give rise to a right of secession. Para 135. Clearly, such a circumstance
parallels the other two recognized situations in that the ability of a people to exercise its right to self-determination internally is somehow being
totally frustrated. While it remains unclear whether this third proposition actually reflects an established international law standard, it is unnecessary
for present purposes to make that determination.”138: “In summary, the international law right to self-determination only generates, at best, a right
to external self-determination in situations of former colonies; where a people is oppressed, as for example under foreign military occupation; or
where a definable group is denied meaningful access to government to pursue their political, economic, social and cultural development. In all three
situations, the people in question are entitled to a right to external self-determination because they have been denied the ability to exert internally
their right to self-determination.”

%1 See A, Cassese, Self-determination of Peoples, 109-25 for a full discussion of the ‘safeguard clause’

%2 United Nations World Conference on Human Rights, Vienna Declaration and Programme of Action, 25 June 1993, (1993) 32 ILM 1661, 1665
%3 See the Quebec Secession case, (1998] 2 S.C.R. 217, para 111.

%4 See, Reference re Secession of Quebec, para 126,

%5 See, Ibid., para 138.
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The Court notes that the population of Quebec was entitled to meaningful internal self-
determination, as Canada was a “sovereign and independent state conducting itself in compliance
with the principle of equal rights and the self-determination of peoples and thus possessed of a
government representing all the people belonging to the territory without distinction.”**® In other
words, the Supreme Court of Canada applied the typical a contrario reasoning of the safeguard
clause and acknowledged the right to secession, conditioned on non-respect of internal self-
determination. At the same time, the Supreme Court of Canada did not examine this question in

detail, because the Quebecers could not be regarded as the beneficiaries of the right.**’

Thus, only
conditional, qualified or remedial right of unilateral secession can be maintained on the
international plane.

With regard to State practice concerning seceding from existing State due to human rights
abuses it should be made give some examples, such as Aalands Islands’ secession from Finland958,
Bangladesh secession from Pakistan®®, Eritrea secession from Ethiopia®®’, Kosovo secession from
Serbia.”® Since the cases of Bangladesh and Eritrea were influenced by consensual elements in
the secession, a Kosovo secession has an even stronger basis to substantiate the remedial theory.
In fact, basing on the Kosovo case some international legal scholars have diagnosed a change of
international law.?®? Although there are some practice that indicate the existence and applicability
of remedial secession doctrine in practical situation, its status in international law remains unclear.
In fact, by comparison with the acceptance of self-determination leading to the independence of
colonial territories covered by Chapters XI and XII of the Charter and the people under alien
domination, the State practice regarding unilateral remedial secession is not so univocal. A
number of States embraced remedial secession doctrine as existing law®®, while other States reject
to recognize such right as part of international law.%®*

International law has so far not been able to provide clear guidance of the remedial

secession cases. Remedial secession proponents remain divided on the question of whether

%6 See, ibid., para 136, para 154.

%7 See, ibid..

%8 |_eague of Nations Doc. B7/21/68/106, Commission of Rapporteurs, The Aaland Islands Question: Report Submitted to the Council of the
League of Nations by the Commission of Rapporteurs, 1920; Decision Of The Council Of The League of Nations on The Aland Islands including
Sweden’s Protest 1921, https://www.webcitation.org/60vmgsHLKk?url=http://www.kultur.aland.fi/kulturstiftelsen/traktater/eng_fr/1921a_en.htm

%9 See Richard Sisson & Leo E. Rose, War And Secession Pakistan, India, and The Creation of Bangladesh, University of California Press 1990.
%0 | Serapiao, International Law and Self-Determination: The Case of Eritrea, African Issues, Volume 15, 1987 , pp. 3-8.

%1 1CJ Advisory Opinion of 22 July 2010, Accordance with International Law of the Unilateral Declaration of Independence in respect of Kosovo
http://www.icj-cij.org/files/case-related/141/141-20100722-ADV-01-00-EN.pdf

%2 Marc Weller, Escaping the Self-determination Trap (Leiden: Martinus Nijhof 2008), at 65: “While the question of repression or exclusion being
constitutive of a new, remedial self-determination status in the sense of secession is therefore not clearly settled, it is at least this legitimising effect
that can be clearly observed.” See also ibid. at 146: “The hesitancy concerning a move towards what is sometimes called ‘remedial
selfdetermination’ may have been reinforced by Russia’s armed actions relating to Georgia. On the other hand, over time, the situation in Kosovo,
Abkhazia, and South Ossetia may well stabilize, leading to a retroactive re-interpretation of these episodes as instances of state practice in favour of
remedial secession.” See in favour of a right to secession by Kosovo Katharina Parameswaran, “Der Rechtsstatus des Kosovo im Lichte der
aktuellen Entwicklungen”, Archiv des Volkerrechts 46 (2008), 172-204 at 178-182.

%3 See Statement of Cyprus, para 153, Written Statement of Germany, p.34; Written Statement of the Netherlands, para 3.6.-3.22; Written
Statement of the United Kingdom 5.9-5.33; Written Statement of the Russian Federation para 88.

%4 See Written statement of China, p. 3, UN GA Resolution 2625 as a reflection of customary international law, written statement of Azerbaijan, p.
24,


https://www.cambridge.org/core/journals/african-studies-review/past-title/african-issues/information/FB7D1BE737C43E37E0F6EC010A22BAA1
https://www.cambridge.org/core/journals/african-issues/volume/237A394BD548B61C4962F4B51DED51D7
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international law allows secession outside the colonial context in extreme circumstances.*® There
are a lot of writings in the academia suggesting the conditions for secession. For instance, Cassese
suggest the following conditions might warrant secession: “when the central authorities of a
sovereign State persistently refuse to grant participatory rights to a religious or racial group,
grossly and systematically trample upon their fundamental rights, and deny any possibility of
reaching a peaceful settlements within the framework of the State structure.*® He concludes that
there must be gross breaches of fundamental human rights and the exclusion of any likelihood for
a possible peaceful solution.®’

According to Ryngaert and Griffioen “four cumulative conditions [...] must be fulfilled
before the right of external self-determination may be invoked. First of all, the group invoking the
right of external self-determination has to be people, who have a distinct identity representing a
clear majority within a given territory. A minority is not necessarily a “people”. Second, massive
violation of basic human rights and systematic discrimination at the hands of a repressive regime
have taken place. Third, violations cannot be prevented and remedied because the “people” is
excluded from political participation, and is not given internal self-determination (e.g. through
devolution or federalism). Finally, negotiations between the “repressive” regime and the “people”
lead nowhere.”%® Borgen states that attempt to claim secession in order to trump territorial
integrity must at least show that: (a) the secessionists are a “people” ...; (b) the State from which
they are seceding seriously violates their human rights; and (c) there are no other effective
remedies under either domestic law or international law.”*®° Fiersten submits that valid claim for
secession at least requires “(1) a people (2) subject to historical and persistent State-sponsored
human rights abuse (3) with no viable alternative recourse within domestic legal channels.”®”®
Rai¢ has summarized requirements of remedial secession (bearing in mind the circumstances of
the cases of Bangladesh and Croatia), as follows:

(a) governmental conduct constituting a formal denial of a people’s right to internal self-
determination (Bangladesh after the suspension of the first session of the National Assembly and
Croatia after the coup d’état), or (b) a policy of indirect discrimination denoting a situation in
which a people is formally granted the right of internal self-determination, but is denied (the
exercise of) this right in practice [...], or (c¢) a widespread and serious violation of fundamental

human rights, most notably the right to life (Bangladesh, Croatia) which would certainly include

%5 See T.Shaw, 2008, p.257: “Self-determination as a concept is capable of developing further so as to include the right to secession from existing
states, but that has not as yet convincingly happened. ”

%6 A Cassese, Self-Determination of Peoples, p. 119.

%7 |bid., p.120.

%8 Ryngaert and Griffioen, The relevance of the right to self-determination in the Kosovo matter. In partial response to Agora papers, para 6.

%S Cristopher J Borgen, Kosovo’s Declaration of Independence self-determination, secession and  recognition, 2008,
http:www.asil.orginsights080229.cfm

970 Fierstein, Kosovo’s declaration of independence an incident analysis of legality, policy and future implications, p. 422.
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the practice of genocide (arguably Bangladesh) and the practice of ‘ethnic cleansing’

(Croatia). 97
7. The Abkhazian as people entitled to external self-determination

As has been examined according “remedial secession”, the right to unilateral secession
comes into existence only if all strict special conditions are met: 1) secessionists qualify as
“people”; 2) denial of the internal self-determination (the exclusion of a group from the political
process) and gross human rights violations, which must be reached for the transition of internal
self-determination into the external dimension of this right.®’? ; 3) secession is a final remedy of
last resort.

The definition of ‘peoples’ is uncertain. °° However, it is possible to give some
characteristics, mentioned as inherent in a description (but not a definition) of a ‘people’, in other
words whether the Abkhazian population can be qualified as a people. Abkhazian habitants are
more than a mere association of individuals within a State because they enjoy the common
features such as: a common historical tradition; cultural homogeneity; linguistic unity; territorial
connection; common economic life. Moreover, it is not disputed that the Abkhazians are a people
ethnically, historically, culturally and linguistically®™* distinct from the Georgians, so that they can
be considered a people. Likewise, it is not debatable that the Abkhazian government represented
the entire population in the post-war period.

In confirmation of this it can be made reference to the 1999 referendum, a majority vote, in
particular 97.7 of the Abkhazians percent through approving the constitution supported full
independence from Georgia.®”® Only it was questioned whether the Abkhazian authority was
representative of the majority of the Abkhazian Republic’s population prior of the 1992-1994
War. In confirmation to this, the observers are pointing out the fact that at that time the ethnic

1281 D. Rai¢, Statehood and the Law of Self-Determination, Developments in International Law, Vol. 43,The Hague et al., 2002, p. 368
(emphasis in original) 282 V. P. Nanda, Self-Determination Under International Law: Validity of Claims to Secede, in: Case Western Reserve
Journal of International Law, Vol. 13, 1981, p. 278

972 A Cassese, Self-Determination (above note 45), p 359. Cassese reflects on a multinational intervention in extreme cases.

9% As eventual universal features of the concept of a ‘people’ were proposed during the meeting UNESCO: 1. a group of individual human beings
who enjoy some or all of the following common features: (a) a common historical tradition; (b) racial or ethnic identity; (c) cultural homogeneity;
(d) linguistic unity; (e) religious or ideological affinity; (f) territorial connection; (g) common economic life; 2. the group must be of a certain
number which need not be large (e.g. the people of micro States) but which must be more than a mere association of individuals within a State; 3.
the group as a whole must have the will to be identified as a people or the consciousness of being a people - allowing that groups or some members
of such grows, though sharing the foregoing characteristics, may not have that will or consciousness; and possibly; 4. the group must have
institutions or other means of expressing its common characteristics and will for identity. 23. It is possible that, for different purposes of
international law, different groups may be a ‘people’. A key to understanding the meaning of ‘people’ in the context of the rights of peoples may be
the clarification of the function protected by particular rights. A further key may lie in distinguishing between claims to desirable objectives and
rights which are capable of clear expression and acceptance as legal norms. The experts were of the opinion that there is a need for further study
and reflection on this topic. Such study and reflection should recognize the diversity of viewpoints which already exist. Further study is
appropriately done in the context of Unesco. It should include not only legal experts but anthropological, sociological, psychological and other
studies to help identify the meaning of a people for the purposes of particular suggested peoples’ rights and the content of those rights as legal
norms. http://unesdoc.unesco.org/images/0008/000851/085152¢e0.pdf

%4 They Abkhazians speak the Abkhazian language.

%% See Part 111 An Assessment of The Present Legal Status of Abkhazia, Chapter | The Assessment of Effectiveness, 6. Effective government, a.
Sovereignty, pp. 148-151.
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Abkhazians constituted less than 20 % of the republic population.®”® However, it is fairly to note
that ethnic Abkhazians were supported by non-ethnic Abkhazians (Abkhazian population of
different ethnic groups), in their aspiration to secede from Georgia. In fact, the 98.6 % electorate
voted for secession from Georgia.®’” It has been stressed that contrary to certain opinions of the
writers, the Abkhazian government was the spokesman of the Abkhazian people. Hence, prior the
war the Abkhazian authority also represented the majority of the Abkhazian population, which

expressed their will to secede from Georgia.
8. The denial of the internal self-determination by Georgia

As analysis of the documents evidenced that the Georgian authorities failed to guarantee
Abkhazian internal right to self-determination. °'®

One the one hand, the provisional of Art. 107 of the first Georgian Constitution, (which
had elaborated in February 21, 1921 and entered in force in 1991), mentioned Abkhazia as its
autonomous entity but without specifying in which limits the Abkhazian entity shall exercise its
authority State-framework of Georgia:

Cmamus 107. Heomoenumvim uacmam I pysunckou pecnyonuku — Abxazuu (Cyxymckas
obnacmy), mycyrvmanckou Ipysuu (bamymckuil xpati) u 3axkamane (3akamanckas obaacms)
npedocmaeﬂ}zemm A6NMOHOMHOE npasjleHue 6 MeCnHblx oenax. or8

[Art. 107 Chapter Eleven Autonomous government. Abkhazia (Sukhum district),
Musulman Georgia (Batum district) and Zakatale (Zakatal district) enjoy autonomy in the
administration, in the internal affairs].

However, the provision of Art. 108 provided that the limits of the Abkhazian autonomy
would be specified in advance by following legislation®®;

Tonooxcenue 06 a8MOHOMHOM NpABIeHUU, YKA3AHHOE 6 Npedvioywjel cmamve, 0yoem
8blpa60maH0 0mMOenbHbIM 3AKOHOM.

[The statute concerning the autonomy of the districts mentioned in the previous article will

be the object of special legislation].

%% For instance, see Farhad Mirzayev, Abkhazia, Self-Determination and Secession in International Law in: Christian Walter, Antje von Ungern-
Sternberg, and Kavus Abushov, eds. , 2014, pp. 191-192; Svante E. Cornell, Small Nations and Great Powers: A study of ethnopolitical conflict in
the Caucasus, 2001, p. 158. See also Population censuses in Abkhazia: 1886, 1926, 1939, 1959, 1970, 1979, 1989, 2003, Ethno-Caucasus, 2014,
see at www.ethno-kavkaz.narod.ru

%77 See, Part One General aspects, Chapter |1 Legal basis for secession and creation of the new States, 4. The All-Union Referendum, pp. 38-40.

%78 See, Part two Analysis of the Abkhazian case, Chapter IV The secessionist movements after perestroika, 4. The response of the President of the
USSR to legislative acts of Georgia and Abkhazia, pp.128-129,Chapter IV The secessionist movements after perestroika, 3. The reaction of
Abkhazian Autonomous Soviet Socialist Republic to the 1990 legislative acts of the Georgian SSR, pp. 124-126.

99 The Constitution of Georgia, elaborated in 21 February 1921, T. Diasamidze, Cmamyc Aeémonommnvix Pecuonos A6xasuu u FO20-Ocemuu 6
Cocmase I'pysuu (1917-1988), Coopuuk ITonntuko-IlpaBoBsix Akros, [Status of the Autonomous Regions Abkhazia and the South Ossetia within
Georgia of 1917/1918 in the Collection of the politic-legislative acts], Lientp no Uccnenosanuto Pernonanusma, Thilisi, 2004, p. 73.

%80 However, this provision would not implement by the Georgian legislative body.
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However, the Decree (9) on Guarantees for Protection of State Sovereignty of Georgia®*
recalled the fulfillment of the 1920 Moscow treaty (1989), under which terms (Article IV (1))
Abkhazia was considered as a province of Georgia without autonomous status.®®® Thus, by
invoking the implementation of the Moscow Treaty, Georgian legislative body just excluded any
autonomous of Abkhazia.

Hence, there was some ambiguity: on the one hand, the Georgian Constitution conceded
Abkhazia the right to internal self-determination, on the other hand the Decree (9) on Guarantees
for Protection of State Sovereignty of Georgia negated this right. Moreover, the statements of the
Georgian authorities revealed the unwillingness of the Georgian authority to ensure effective
remedies regarding internal self-determination to the Abkhazian population.®

Further confirmation to denial of internal self-determination was the fact that the Georgian
legislative body subsequently did not only adopt any legislative act, which would have defined the
limits of the Abkhazian autonomy and permit to the latter effectively exercise the internal self-
determination, but also refused at all any autonomy to Abkhazia. In fact, under terms of the 1995
Constitution Abkhazian entity did not enjoy any autonomous status.

The negotiations between Georgia and Abkhazia in 1992-1996 revealed Georgian
approach towards to this issue. The Georgian government refused de facto signing different
drafts®®*, which would grant the internal self-determination to the Abkhazian republic.”®

Furthermore it is to be emphasised the lack of representativeness of the Abkhazians among
the central Georgian government is evidenced by some the Georgian laws of election, that
excluded the Abkhazians from the politic process of the country. For instance, it should be given
the law “On election of the Georgian SSR’s deputies of peoples, which banned regional parties
from the upcoming Georgian parliamentary elections.?®® As a consequence of enactment by the
Georgian authorities of a new electoral law, Abkhazia was prevented from fielding candidates for

the posts of deputies. Hence, with outlawing regionally-based parties from Georgian parliamentary

%1 M. Bonxonckwii, B. 3axapo, H. Cunaes, Kongauxmul 6 A6xasuu u FOxcnoii Ocemuu: doxymenmol 1989 — 2006 2z., op.cit., pp. 20-22
%2 . to recognise unconditionally as entering into the state of Georgia, ..., the following provinces and regions of the former Russian Empire:
Tiflis, Kutais and Batum with all districts and circuits forming the said provinces and regions, and, in addition, the circuits of Zakatalsk and
Sukhum [Abkhazia]. See, Part two Analysis of the Abkhazian case, Chapter Il The dissolution of the Russian Empire and the origin of the
Georgian-Abkhazian conflict, The Treaty at the light of the modern law and jus cogens, pp. 99-100.
%3 See, Part Two Analysis of the Abkhazian case, Chapter IV The secessionist movements after perestroika, 2 The War of laws and Georgian
unilateral abolition of Soviet law, 1. National front and its role, a. The Popular Front of Georgia, pp. 114-117; See regarding unsuccessful
negotiations in the Part three An assessment of the present legal status of Abkhazia, Chapter Il The right to secession: 13 Post-war negotiations:
failure of federalisation projects and other initiatives (1995-1997), 14 Deteriorating negotiations, The Boden Plan and stalling of negotiations, 16
The ending of the official negotiations process, 17. Reasons behind the failure.
See also A.T'. Apemes, E.I'. CemepuroBa, Abxasusi u FOxcnas Ocemus nocie npusznanus. Mcmopuueckuil u cogpemennulil Konmekcm, Op.Cit., p.
101-103.
%4 The draft, elaborated in 1995 under the participation of the UN Secretary-General’s Special Envoy E. Brunner; the Moscow Protocol draft of 13
June 1997, see 6. The Remedial Secession, 6.3. (Follows): Unsuccessful negotiations Post-War Negotiations: Failure of Federalisation Projects and
9(ggher Initiatives to Reconcile the Positions of The Conflicting Sides (1995-1997) pp. 40-43

Ibid..
%6 Article 8 of the Law of the Georgian SSR on Elections to the Supreme Soviet of Georgia (18 August 1990), op.cit., at: at
http://www.parliament.ge/archive/37849/37849-01.pdf [accessed: 12.04.2015]
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election, the Abkhazian Party was deprived to the possibility of participating in the running of
Georgia.”®’

Moreover, the Georgian government was guided by Gamzakhurdia who carried out radical
nationalist policy aimed at the Georgianization of the Abkhazians and other non Georgian
habitants.” °® The Georgian authority also advanced one of the slogans “Georgia for the
Georgians” and propagandized the expulsion of so-called ‘guests’ non-Georgians.”® Among the
measures of Georgianization infringing the rights and lawful interests of Abkhazians, was the
State Program for the Georgian language a law adopted in August 1989, which made the
teaching of the Georgian language obligatory in all schools and required Georgian language and
literature tests as prerequisites for entry into higher education.’® Georgian authority’s decision to
open a branch of the Thilisi State University on the grounds of the Georgian sector of the Abkhaz
State University in the Abkhazian capital Sukhumi, and such a move was deemed to put at risk
the viability of Abkhazia's university.**

Such a national chauvinist policy adopted by the Georgian bureaucracy and the Georgian-
South Ossetian conflict were the main reasons why after the USSR’s collapse in 1991 Georgia did
not obtain de jure recognition by the existing States conflict, by contrast other the former Soviet
first-level units at that time were recognized by the International community.®

The second Georgian President, Edward Shevarnadze started hostilities against Abkhazia
in order to suppress its de facto government, without making any attempt to negotiate a peaceful
solution. These attacks of Georgian regular and irregular troops resulted in serious human rights
violations and triggered Georgian-Abkhazian war.®®® Abkhazia was open to dialogue with new
Georgian government, but the latter opted to resort to force.%®* The military intervention was
clearly a violation of Abkhazia’s right to self-determination; the character of the war fought by

Abkhazia has been described as defensive, Sukhumi was defended against an aggressor.

%7 See, Part Two Analysis of the Abkhazian case, Chapter IV The secessionist movements after perestroika, 2 The War of laws and Georgian
unilateral abolition of Soviet law, 1. National front and its role, a. The Popular Front of Georgia, pp. 114-117
pp. 98-99.
%8 Ibid., p. 100
%9 T M. IllamGa, A.FO. Henpomms, A6xasus. Ilpasossie ocroewl ocydapcmeennocmu u cyéepenumema, Inasa 2. TocynapcTBeHHOCTh AGXa3iH,
op.cit.; apsnyteka.org/225-abkhazia_pravovye _osnovy_gosudarstvennosti_i_suvereniteta.html
%0 Xponnka coBbiTHii Tpy3MHO-OCeTHHCKOro Kondmukrta ¢ 1988 mo 1994 romsr, at_https://ria.ru/osetia_spravki/20080811/150283008.html;
l'ocynapcTBeHHass mporpaMma pasBHTHsSL TPY3HHCKOTO s3blka. 3akousl u nocmanosnenus, Wsn-so LK KIT I'pysum, Tommucu, 1990, at
http://n36.p¢/catalog/000202_000006_1769177|B0125952-0088-454F-ASCA-B6AB5E350A92/viewer/
% pacnopsincenue Cosema munucmpos Ipysunckori CCP o cozdanuu ¢ Cyxymu ¢unuana Toumicckozo 2ocydapemeennozo yuugepcumema. 14 mast
1989 r; Ilocranoenenne Cosera muHHCTpoB I'pysuHckoit CCP 06 o0bemuHeHnn AOXa3cKOTo rocylapCTBEHHOTO YHHBepcuTeTa MM. A.M.
I'operoro u Cyxymckoro ¢ummana Tounmmcckoro rocynapctBeHHoro yHusepcutera um. M. JixaBaxumBuan. 2 Hos6pst 1989 r.. PernoHanbsHbIe
koH(aukTel B ['py3unm — IOro-OceruHckas aBTOHOMHas obnactb, Abxasckas ACCP (1989 — 2005). COOpHHK MOJMTHKO-TIPABOBBIX AKTOB.
Towmmmcu, 2005. C. 5. C. 12 — 13; T.M. 1llam6a, A.}O. Henpoumn, 4A6xaszus. I[Ipagosvie ocrogwr cocydapcmeennocmu u cysepenumema, 1asa 2.
TlocynapcreeHHocts  AGxasum, Op.Cit.; at apsnyteka.org/225-abkhazia_pravovye_osnovy_gosudarstvennosti_i_suvereniteta.html; Xpornka
gg(;6mmﬁ rpy3uHo-oceTrHCKOro Konbummkta ¢ 1988 mo 1994 rozer, available at https://ria.ru/osetia_spravki/20080811/150283008.html

Ibidem.
%2 For human rights violations in Abkhazia, see the Report of the Secretary-General's Fact Finding Mission to Investigate Human Rights Violations
in Abkhazia, Republic of Georgia, 17 November 1993, cited in Report of the Independent International Fact-Finding Mission on the Conflict in
Georgia, Vol I, 146.
94 See Part three, An assessment of the legal status of Abkhazia, Chapter Il The right to secession 5. The right of peoples under foreign occupation
to external self-determination, , a. Historic Backround of the Conflict of Abkhazian struggle for independence, p.173-180
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Basing thereon it can be affirmed that Abkhazia sought independence from a non-
democratic government, which failed to fulfil its responsibility to guarantee fundamental political,

economic and human rights to Abkhazians.
9. Gross human rights violations and ethnic cleansing

There are no definite criteria of violations of basic human rights that entitle to external
self-determination. Each situation should be treated by the international community as an
individual case, and respective decisions should be made in accordance with this attitude®®

The question of the presence of gross human right violations against the Abkhazians is
associated mainly with military attacks of the Georgian troops in 1992-1993. In fact, Abkhazian
allegations of ethnic cleansings and genocide, especially, refer to this period. For this reason it is
important to examine closely the terms “ethnic cleansing” and “genocide”.

Ethnic cleansing and genocide are two clearly distinct concepts and it is preferable to
review them separately. The notion of ethnic cleansing, in contrast to that of genocide has not
been recognized as an independent crime under international law and has never been codified in
international law. Despite this the expression “ethnic cleansing” has been used in resolutions of
the Security Council and the General Assembly, and has been acknowledged in judgments and
indictments of the ICTY, and now constitutes the crime against humanity.

There is no precise definition of this concept or the exact acts to be qualified as ethnic
cleansing.®® Given the absence of any legal definition, a historical approach is useful to outline its
key elements. The term surfaced in the context of the 1990°s conflict in the former Yugoslavia and
is considered to come from a literal translation of the Serbo-Croatian expression “etni¢ko
¢iS¢enje”. However, the precise roots of the term or who started using it and why are still
uncertain.

Almost from the start, the use of the term ‘ethnic cleansing' caused controversy on the
grounds that ethnic cleansing could function as a euphemism to cover up violence or to render it
more harmless.

But despite its provenance and potential for misinterpretation since the 1990s the term
ethnic cleansing soon gained widespread recognition as one of the most widely known forms of
violence directed against groups.

In particular, it was employed in the 1990s to describe the brutal treatment of various
civilian groups in the conflicts that erupted upon the disintegration of the Federal Republic of

%5 D. Murswiek, The Issue of a Right of Secession-Reconsidered, in: C. Tomuschat (ed.), Modern Law of Self-Determination, Dordrecht, 1993, p.
27
%6 ICTY, Kunarac case, Judgment (§ 1332).
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Yugoslavia. In that context the ethnic cleansing was defined by Special Rapporteur Mazowiecki in
his report of 17 November 1992 in the following terms: “The term ethnic cleansing refers to the
elimination by the ethnic group exerting control over a given territory of members of other ethnic
groups.®” Later, in his Sixth Report™® the Special Rapporteur argued that ethnic cleansing may be
equated with the systematic purge of the civilian population based on ethnic criteria, with the view
to forcing it to abandon the territories where it lives.**® A further definition was provided by the
Commission of Experts, in report to the Security Council, which defined “ethnic cleansing” as
“rendering an area ethnically homogenous by using force or intimidation to remove persons of
given groups from the area.”*® Moreover, in its final report of May 1994, the UN Commission
described ethnic cleansing as ‘a purposeful policy designed by one ethnic or religious group to
remove by violent and terror-inspiring means the civilian population of another ethnic or religious
group from certain geographic areas.’

There are even broader definitions of ethnic cleansing, which determine it as a well-
defined policy of a particular group of persons to systematically eliminate another group from a
given territory on the basis of religious, ethnic or national origin. *®* This definition outlines the

main characteristics of ethnic cleansing: its systematic character'%%; the policy of ethnic cleansing

supported, participated and instigated by the authorities'®; perpetration of such action against
particular groups of individuals, according to their ethnic, national, religious, or other
characteristics. %

Such policy is to be achieved by all possible means, from discrimination to extermination,
and entails violations of human rights and international humanitarian law.'° In particular, as
examples of the means and methods for carrying out ethnic cleansing in the context of the
Yugoslavian disintegration: murder, torture, arbitrary arrest and detention, extra-judicial

executions, rape and sexual assault, confinement of the civilian population, deliberate military

%7 Under the Geneva Conventions, States are obliged “to enact any legislation necessary to provide effective penal sanctions for persons

committing, or ordering to be committed” such acts and are obligated to “search for persons alleged to have committed, or to have ordered to be
committed, such grave breaches, and [to] bring such persons, regardless of their nationality, before its own courts” if these persons are not
extradited to another State Party.
%% Tadeusz Mazowiecki, Special Rapporteur of the Commission on Human Rights, pursuant to paragraph 32 of the Commission resolution 1993/7
of 23 February 1993, Un Doc. E/CN.4/1 994/1 10 (21 February 1994).
%9 Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia from Human Rights Advocates Pax Christi International
International Federation for the Protection of the Rights of Ethnic, Religious, Linguistic and other Minorities Covcas Centre for Law and Conflict
Resolution And The Unrepresented Nations and Peoples Organization, at http://unpo.org/article/7482
1000 N Doc. A/47/666 and S/24809 of 17 November 1992.
100t commission of Expero in its First Interim Report of 10 February 1993, UN Doc. S/25274; See also Roux, A propos de la purification éthnique
en Bosnie-Herzegovine, Hirodote (1992) 49. See also by Roux, Lo scenario bosniaco: Pulizia etnica e spartizione territoriale, LIMES Rrvlista
italiana & geopolitica (1/1993) 29-46.
1002 Andrew Bell-Fialkoff, Ethnic Cleansing (New York: St. Martin's Griffin, 1996), 3; Naimark, Fires of Hatred, 3-5; Cathie Carmichael, Ethnic
Cleansing in the Balkans: Nationalism and the Destruction of Tradition (London: Routledge, 2002), 1-2; Mann, Dark Side of Democracy; and
E&njamin Lieberman, Terrible Fate: Ethnic Cleansing in the Making of Modern Europe (Chicago: Ivan R. Dee, 2006), XIII.

Ibid..
1004 E Doni, C Valentini, L'arma dtilo stupro, Voci dei donne della Bosnia (1993) 15. In estrema sintesi, la pulizia etnica e il rifiuto radicate della
convivenza fra gruppi diversi per origine e religione, e 1'ultima e piu tragica conseguenza del nazionalismo e del razzismo in crescita un po'
dovuncque in Europa.
1005 bid.; Naimark, Fires of Hatred, 3.
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attacks or threats of attacks on civilians and civilian areas, and wanton destruction of property

were listed by the UN Commission.**®

Further examples of the ethnic cleansing’ forms and means
were given by the UN Commission in its final report in May 1994: mass murder, mistreatment of
civilian prisoners and prisoners or war, use of civilians as human shields, destruction of cultural
property, robbery of personal property, and attacks on hospitals, medical personnel, and locations
with the Red Cross/Red Crescent emblem.®” Most ethnic cleansing methods listed above as
examples are grave breaches of the 1949 Geneva Conventions and 1977 Additional Protocols, as
well norms of the customary humanitarian law. In fact, when the UN Security Council used the
term ethnic cleansing for the first time in Resolution 771 (1992) of 13 August 1992, it expressly
stated that it violated international humanitarian law.**® Moreover, the Commission of Experts
identified practices employed in ethnic cleansing as ‘crimes against humanity' that ‘can be
assimilated to specific war crimes' and added ‘that such acts could also fall within the meaning of
the Genocide Convention.®® Hence, ethnic cleansing is a blanket term covering a host of
previously defined crimes, which can be defined as a violation of a set of human rights and
humanitarian law.

Ethnic cleansing shares with genocide the goal of achieving ethnic purity, but the two can
differ in their ultimate aims: ethnic cleansing aimed to forced removal of an undesired group or
groups, where genocide pursues the group's ‘destruction'. In fact, in contrast to genocide the ethnic
cleansing has not any clear intention of the target group's physical destruction as a group, but it is
focused closely on forced removal of the ethnic or related groups from particular areas. In other
words, ethnic cleansing is similar to forced deportation or ‘population transfer' whereas genocide is
the intentional murder of part or all of a particular ethnic, religious, or national group. Moreover,
the term of ethnic cleansing can refer to the forced removal not only of ethnic groups but also of
similar related groups. Ethnicity typically denotes a group with an identity rooted in common
culture or history, but the term may also refer broadly to a group seen as possessing a different and
distinct identity from others. Ethnicity also overlaps with other forms of identity, most notably
religion; however, the precise combination of factors that defines the identity of groups targeted
for removal is less important than the relationship between perpetrators and victims. Typically,

perpetrators identify those they force out as an inherently threatening group.'°*°

1006 £ Mazowiecki Report, at 7, point 23. ".the victims (of rape) are of different nationality from the perpetrator, that is, women have been singled
out...

1007 Security Council Resolution 674, 27 May 1994, Doc. $/1994/674,
http://www.icty.org/x/file/ About/OTP/un_commission_of experts_report1994 en.pdf; First Mazowiecki Report I, at 6, point 31. P. Morillon,
Croire et oser (1993) 115; Fourth Mazowiecki Report, at 55, point 258; A Wound to the Soul,

1008 gecurity Council Resolution 771, 13 August 1992,UN Doc S/Res/771

1009 pape and Sexual Abuse by Armed Forces, Amnesty International, op.cit., p.5.

1010 D, Petrovic, Ethnic Cleansing: An Attempt at Methodology, European Journal of International Law 5 (1994), 342-59
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After giving definition to the ethnic cleansing it is important to examine whether human
rights abuses of the Abkhazians committed by the Georgian government (reported by the UNPO
and the Abkhazian side)*®*, corresponded to the characteristics of the ethnic cleansing.

Abkhazian authorities alleged discriminatory and oppressive policy of Georgian authorities
before and during the 14 months of the war, in their opinion, in areas that had been under
Georgian control are to be regarded as ethnic cleansing. According to them the intention of
rendering an area homogeneous was expressed by policy of Georgian government guided by the
principle “Abkhazia - without Abkhazians, which openly instigated the Georgians to remove the
Abkhazians from Abkhazia. 1°** For instance, the Abkhazian Minister of Social Welfare
Mistakopoulos told the UNPO mission that Georgian authorities and political groupings had
ideologically prepared the Georgians, including the Georgians of Abkhazia for the war before
1992. The Georgian government had distributed arms to the Georgian population in Abkhazia
before Abkhazia undertook their counteroffensive against Georgian forces. This was also
confirmed in an interview by the head of the Georgian parliament.'®* It was also confirmed by the
local Georgians interviewed by the UNPO mission in Abkhazia.’®* They said that they were
encouraged and pressured to take up arms against their fellow citizens of other nationalities. In
this way the local Georgians could kill, loot, rape and ill-treat the Abkhazians with impunity.
There were some Georgians, who refused to take part in these criminal acts. Some of them were
forced to flee to safety in other towns; some of them were mistreated or killed by the National
Georgian guards.’® The Georgian militaries conducted their main attack across East Abkhazia.
Under instructions from the Georgian government, in this area they surrounded and isolated all
exclusively ethnic Abkhazian settlements from the external world, including Tquarchel. As a
result of these attacks in the occupied part of Abkhazia, including Ochamchira, Sukhum and
Gagra, practically none of the Abkhazian population remained. According to the Office of the

Public Prosecutor of Abkhazia, out of seven thousand Abkhazians living in Ochamchira,

1011 Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia in Human Rights Advocates Pax Christi International
International Federation for the Protection of the Rights of Ethnic, Religious, Linguistic and other Minorities Covcas Centre for Law and Conflict
Resolution And The Unrepresented Nations and Peoples Organization, at http://unpo.org/article/7482

1911 1pid., FO.B. Boporos, I1.B. ®nopencknit, T.A. Illyroa, Benas knuza A6xasuu. Joxymenmol, mamepuanst, ceudemenscmea. 1992-1993, “Belaya
kniga Abkhazii: Dokumenty, materialy, svidetelstva” [The Abkhazia’s White book: Documents. Materials and testimonies], op.cit.. p. 135.

1011 Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia, p. 137.
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Abkhazii: Dokumenty, materialy, svidetelstva” [The Abkhazia’s White book: Documents. Materials and testimonies], op.cit.. p. 134; Illam6a T.M.,
Henpommna A.}O. A6xasust: [Ipasosvie ochosbl 2ocyoapemeennocmu u cygepenumema. M., 2003 [Abkhazia: Legal Basis Of Statehood And
Sovereignty], op.cit., p. 140.
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hundreds were killed, and the others were forced to seek safety in other country.'®*® The UNPO
Mission, based on witnesses obtained sufficient evidence to affirm that gross and systematic
violations of human rights had occurred at the hands of Georgian troops in Abkhazia throughout
the period since August 14, 1992.2"" In particular, it argued that Georgian attacks were directed
against Abkhazians not taking part in combating, namely against Abkhazian political, cultural,
intellectual and community leaders, as well aimed at the removal or destruction of the principal
materials and buildings of important historical and cultural importance to Abkhazians. '**®
Therefore, the majority of Georgian actions appear to correspond to ethnic cleansing policies, as

they were aimed at removing of Abkhazian population on the basis of ethnicity.
10. Elements for assessing crime of genocide

The allegations related to genocide produced by Abkhazia against Georgia should be
analysed carefully against the backdrop of the definition found in the 1948 Genocide Convention.
At the beginning of the conflict, Georgia was not part of the Convention, to whom acceded on 11
October 1993. The principal Abkhazian allegations related to genocide refer to the time when
Georgia had not yet acceded to the Genocide Convention. As for Abkhazia, being an unrecognised
entity, it was not party to the Genocide Convention either. However, the prohibition of genocide is
a norm of customary international law.'®* International custom regarding prohibition of genocide

is created through evidence of a general practice accepted as law.%%

Indeed, the adoption of
Genocide’s prohibition into customary international law was manifested by both a general and
consistent practice among a significant number of states and their following the practice out of a
sense of legal obligation (opinio juris).®* Moreover, the prohibition against genocide has
developed beyond an ordinary customary international law reaching jus cogens status. In fact, the
prohibition against genocide as a jus cogens norm of international law has been recognised

1022 1023

multiple times in ICJ jurisprudence,“ in the jurisprudence of national courts™ and confirmed

1016 Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia, p. 137.

1917 Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia Report of a UNPO Mission to Abkhazia, Georgia and the
Northern Caucasus November, 1992

1018 1pidem.

1019\, Schabas, National Courts Finally Begin to Prosecute Genocide, the ‘Crime of Crimes’, Journal of International Criminal Justice, 2003.1,
p.61.

1020 Article 38, ICJ Statute 1945. Customary international law is formed by evidence of state practice coupled with opinio juris, indicating that states
believe themselves to be legally bound to such practice.

1021 OHCHR website, at: http://www.ohchr.org/english/countries/ratification/1.htm. Last accessed 13 Nov. 2016; GAResolution 96(1) 1946; GA
Resolution 180(l11) 1992

1922 Armed Activities in the Territory of the Congo (New Application 2002) (DRC v. Rwanda), 3 Feb. 2006 (ICJ Judgment) at para. 64; confirmed in
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), 26 Feb. 2007
(ICJ Judgment) at para. 161, and Dissenting Opinion of Judge Kreca 11 July 1996 (ICJ Judgment) at para.102: ‘The norm prohibiting genocide, as a
norm of ius cogens, establishes obligations of a State toward the international community as a whole, hence by its very nature it is the concern of all
States ...the norm prohibiting genocide as a universal norm binds States in all parts of the world’; and Requests for Provisional Measures, 13 Sept.
1993 (ICJ Rep.325) Separate Opinion of Judge Lauterpacht at para. 100: “[T]he prohibition of genocide has long been regarded as one of the few
undoubted examples of jus cogens.”
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by eminent scholars of international law.'%* In fact, the crime of genocide has been described as
being ‘at the apex of the pyramid’ in any hierarchy of crimes.'” The expression of the
International Criminal Tribunal for Rwanda “crime of crimes,” illustrates the unique nature of
genocide.1026 To sum up, genocide is ‘a norm accepted and recognised by the international
community of States as a whole as a norm from which no derogation is permitted and which can
be modified only by a subsequent norm of general international law having the same character.’

1027 state

Protection of people from acts of genocide has been recognised as an erga omnes
obligation, meaning that the duty to enforce this obligation is owed by every state to the
international community as a whole. °® Hence, there is no doubt that the rules prohibiting
Genocide are binding for the parties to the conflict.

As a legal definition of Genocide, the 1948 Genocide Convention in Article 21%%° defines it
as: any of the following acts committed with intent to destroy, in whole or in part, a national
ethnical, racial or religious group, as such:(a) killing members of the group; (b) causing serious
bodily or mental harm to members of the group; (c) deliberately inflicting on the group conditions
of life calculated to bring about its physical destruction in whole or in part; (d) imposing
measures intended to prevent births within the group; (e) forcibly transferring children of the
group to another group. Thus, act to be qualified as genocide it has to have following elements:
perpetrated gross violations of human rights consisting of killing, or causing serious bodily or
mental harm, or deliberately inflicting conditions of life likely to bring about physical destruction
a considerable number of individuals” or “a substantial part” of a group and intent to commit it. It
should be noted that the intent to destroy “members of the group” is the key to qualifying a series
of acts as genocide and distinguishing them from other crimes. Therefore, acts in the course of
armed conflicts committed without the specific intent required by Article 1l do not constitute
genocide as defined by this Convention. In other words, genocide might be deduced from two
elements: first, the actus reus, that is the gross violations of human rights perpetrated by

Government forces and the militias under their control; and, second, the mental element, the

1023 Nulyarimma, fn.21 above, at para.36: *...under customary international law there is an international crime of genocide, which has acquired the
status of jus cogens or a peremptory norm.” See also Nikolai Jorgi (No.263), Bundesverfassungsgericht (Federal Constitutional Court), Fourth
Chamber, Second Senate, 12 Dec. 2000, 2 BvR 1290/99.

1024 M. Bassiouni, International Crimes: Jus Cogens and Obligatio Erga Omnes, 1996 Law and Contemporary Problems 58(4), p.68.

1025 Schabas (2000), fn.20 above at 9.

1026 The prosecutor v. Kambanda, Trial Judgement and Sentence, 4 September 1998, para. 16, http://unictr.unmict.org/sites/unictr.org/files/case-
documents/ictr-97-23/trial-judgements/en/980904.pdf

1027 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), 11 July
1996 (ICJ Reports, Judgment) at para. 31: ‘/T]he rights and obligations enshrined by the Convention are rights and obligations erga omnes.’;
Nulyarimma v. Thompson, [1999] FCA 1192 at para. 81; and see, Barcelona Traction, Light and Power Company Ltd., Judgment, 1970 (ICJ.Rep.3)
at paras. 33-

34,

1028 parliamentary Assembly of the Council of Europe (PACE), Committee on Legal Affairs and Human Rights, “The consequences of the war
between Georgia and Russia,” Opinion by rapporteur Christos Pourgourides, Doc. 11732 rev, 1 October 2008, para. 14, at:
http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc08/EDOC11732.htm. See also PACE, Political Affairs Committee, “The
consequences of the war between Georgia and Russia,” Opinion by the rapporteur Mr Lindblad, Doc. 11731, 1 October 2008, para. 17, available at:
http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc08/EDOC11731.htm

1025 Convention on the Prevention and Punishment of the Crime of Genocide, United Nations, Treaty Series, vol. 78, p. 277. 1948.
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specific intent to destroy a protected group. However, should be noted that the mental state
required for the intent to destroy does not necessarily correspond to the objective facts. Genocide
does not imply that a protected group is actually destroyed.

In the light of this brief overview of the legal definition of genocide, the inevitable
question is whether the violations of international humanitarian law which were committed by the
Georgian forces against the Abkhazians can be considered as systematic actions against the
corresponding populations with specific intent to destroy them or were isolated incidents without
implying a specific intent. In other words, it is necessary to analyse whether the Georgian
authorities committed the acts listed in Article 2 with intent to destroy the corresponding ethnic
group as such, in whole or in part.

The Abkhazian government de facto alleges that several of the acts listed as components of
Genocide have been initiated by the Georgian government, including killing members of the group
and intentionally causing mental harm through rape and torture. Abkhazian side registered more
than haft of the losses among the ethnic Abkhazians during the war of 1992— 1993. According to
the 1989 census the ethnic Abkhazians were counted 93.267'% and in 1993 this demographic
figure fell to about 45.000 of Abkhazia's population.'®**

The UN and HRW reported gross human right violations on the part of the both parties to
the conflict.!%% By contrast, the UNPO found evidence of the gross violations and humanitarian
law by the part of Georgian troops and authorities on a scale, especially in 1992.1% Therefore, it
seems that heavy human right violations committed by Georgia against Abkhazia were ascertained
by the independent international organisations such as UNPO, UN and HRW.

However, the serious human right violations against Abkhazian groups in itself is not
sufficient to prove the intent to destroy it in whole or in part; from this genocide may not be
evinced. Indeed, it is not sufficient to establish these violations of human rights it is necessary to
ascertain the crucial element of genocidal intent.'®** According to the Abkhazian authority the

specific intent to destroy the Abkhazian people and culture in Abkhazia is apparent through the

1030 http-//www.demoscope.ru/weekly/ssp/sng_nac_89.php?reg=6; http://www.ethno-kavkaz.narod.ru/rnabkhazia.html;

1031 https://newsland.com/user/1109560953/content/gruzinskii-genotsid-abkhazskogo-naroda-materialy-rassledovaniia/1350464; A.T'. Apemes, E.T.
CemepuikoBa, A6xaszus u FOoucnas Ocemus nocie npusnanus. Memopuueckuil u cospemennvli konmexem, 0p.cCit., p. 120; }0.B. Bopowuos, I1.B.
Onopencknii, T.A. llyroBa, Benasi knuea Abxaszuu. /Jokymenmeol, mamepuansi, ceudemenvcmesa. 1992-1993, “Belaya kniga Abkhazii: Dokumenty,
materialy, svidetelstva” [The Abkhazia’s White book: Documents. Materials and testimonies], op.cit.. p. 134; [llam6a T.M., Henpowmu A.FO.
A6xazus: [lpasosvie ocnoswl 2ocyoapcmeennocmu u cyeepenumema. M., 2003 [Abkhazia: legal basis of statehood and sovereignty], op.cit., p.
140;

1052 ASS, August 16, 1992, cited in FBIS-SOV-92-159, August 17, 1992; Report of the Commission of Experts Established Pursuant to United
Nations Security Council Resolution 780 (1992), 27 May 1994 (S/1994/674), 8129, p. 33; Human Rights Watch interview, Gudauta, August 1993.
1033 Report of a UNPO Coordinated Human rights Mission to Abkhazia and Georgia; UNPO, UAC/1992/FFM, Report of a UNPO Mission to
Abkhazia, Georgia and the Northern Caucasus, p. 344; Abkhazia Today, Report 176, 15 September 2006, at https://www.crisisgroup.org/abkhazia-
today.

1034 In practice, however, clearly establishing the proof of such an intent, by means of facts, may be a very difficult task. See the International
Commission of Inquiry on Darfur, relying on established jurisprudence from international ad hoc criminal tribunals, made the following
assessment: “Whenever direct evidence of genocidal intent is lacking, as is mostly the case, this intent can be inferred from many acts and
manifestations or factual circumstances. In Jelisi the Appeals Chamber noted that ‘as to proof of specific intent, it may, in the absence of direct
explicit evidence, be inferred from a number of facts and circumstances, such as the general context, the perpetration of other culpable acts
systematically directed against the same group...’
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Georgian policy of “Abkhazia - without Abkhazians,'%%”

which was directed to building a
homogeneous State and eradicating the Abkhazians as nation and people. In the past also
Abkhazian authorities frequently claimed that the discriminatory and oppressive Georgian policies
towards the Abkhaz population should be regarded as genocide. In particular, it was been seen, as
such by the Abkhazian side in E.Shevardnadze’s anti-Abkhazian policies and ““ Georgian military

1038 merely as a continuation of policies of

operations of 1992” against the Abkhazians;
Gamsakhurdia and Menshevik puppet authority, which apparently advocated the physical
elimination of the Abkhazian intelligentsia and the Abkhazians peoples. In support of anti-
Abkhazian propaganda, personally assured by E. Shevarnadze, they reported the speech of the
commander of Georgian troops in Sukhumi, General Georgiy Karkarashvili, who on August 24
1992 openly warned Abkhazians in a televised address that the Abkhazian nation would cease to
exist: “no prisoners of war will be taken,” that would be the extermination of the entire Abkhazian
nation, all 97,000 Abkhazians (the official figure for the Abkhazian population in Abkhazia), and
that “the Abkhaz Nation will be left without descendants.” 2%’

The UNPO delegation saw a video recording of this ominous speech. A similar threat came
from the head of Georgia's wartime administration, Giorgi Khaindrava, on the pages of Le Monde
Diplomatique in April 1993. Goga (Giorgi) Khaindrava, told the correspondent from Le Monde
Diplomatique that “there are only 80,000 Abkhazians, which means that we can easily and
completely destroy the genetic stock of their nation by killing 15,000 of their youth. And we are
perfectly capable of doing this."***® Abkhazians stated also that as a part of open instigations
against the Abkhazians, the Georgian authorities even armed the local Georgian population, which
was several times greater than the number of Abkhazians.'®® All these examples are satisfactory
evidence that points to authorization or encouragement by the Georgian authorities for attacks on
the Abkhazians.

The Abkhazians were convinced that during the war Georgian forces purposely and
methodically destroyed the ethnic Abkhazians and principal materials and buildings of important
historical and cultural importance to Abkhazians in order to destroy their culture and national

identity. The office of the Public Prosecutor of Abkhazia documented that under the direction

1055 Apsnyteka.org/225-abkhazia_pravovye_osnovy_gosudarstvennosti_i_suvereniteta.html; see VI The impact of perestroika and secessionist
movements

1036 A I'. Apeutes, E.I'. Cemepuxona, Abxasus u FOocuasn Ocemus nocne npusnanus. Hemopuueckuii u cospemennviti konmexcm, 0p.Cit., p. 120;
10.B. Boponos, I1.B. ®nopencknii, T.A. LlyroBa, beras knuea Abxasuu. JJokymenmol, mamepuaivl, ceudemenscmea. 1992-1993, “Belaya kniga
Abkhazii: Dokumenty, materialy, svidetelstva” [The Abkhazia’s White book: Documents. Materials and testimonies], op.cit.. p. 134; Illam6a T.M.,
Henpomnn A.FO. A6xasust: [IpaBoBbie OCHOBBI rocymapcTBeHHOCTH U cyBepenutera. M., 2003 [Abkhazia: legal basis of statehood and
sovereignty], op.cit., p. 140.

1057 https://www.youtube.com/watch?v=XzvtaZ IMy98

1038 http://www.circassianworld.com/Geo_Abk_conflict.html

1039 Te cyposbie uu. Xponnka OTeuecTBEHHOI BOHHBI Hapoma AGxasuu 1992 — 1993 romos B moxymentax. Cyxym, 2004. C. 50.; .B. Bopomnos,
I1.B. ®nopenckuii, T.A. LlyroBa, benas knuea Abxaszuu. JJokymenmol, mamepuansi, ceuoemeivcmea. 1992-1993, “Belaya kniga Abkhazii:
Dokumenty, materialy, svidetelstva” [The Abkhazia’s White book: Documents. Materials and testimonies], op.cit. p.146.
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given by Georgian military authorities in relation to the conduct of battle and the behaviour of
troops during and after battle, targeted ground weapons were mainly used against several
headquarters, towns, village or other settlements, (e.g. Ochamchira, Sukhum, Gagra, especially in
Abzhui'®?), where the ethnic composition of ethnic Abkhaz were homogenous or comprised
almost half of all Abkhazian people. None of the Abkhazian population remained in that area:
hundreds of them were killed and the survivors were forced to seek safety in other countries.'**
Moreover, the Abkhazian side alleged that the Georgian militaries purposely employed large-scale
and indiscriminate use of wide area coverage weapons in areas mostly populated by the
Abkhazians. In fact, some witnesses confirmed that these attacks were directed mainly against the
civilian population, especially in the first month following the events of 14 August 1992, when the
Abkhazians had not even a proper army. Georgia used the most advanced weapons, which it had
inherited from the USSR, against the civilian people of Abkhazia: the systems of mass destruction
“GRAD” and “URAGAN” and other wide area coverage weapons against the areas populated
mostly by the ethnic Abkhazians. Using these weapons in such way inevitably resulted in a large
number of losses among the civilian population predominantly the ethnic Abkhazians. As further
evidence of intention of the physical destruction of the ethnic Abkhazians, a well-developed plan
for a massed nuclear attack on December 26th, 1992 on 34 targets, including settlements in East
Abkhazia, mostly populated by the ethnic Abkhazians was produced by the Abkhazian Public
Prosecutor, %%

Moreover, according to the Abkhazian Prosecutor, in the territories under control of
Georgia, the first victims of the Georgian atrocities were the Abkhazians. This was also confirmed
by some captured Georgian soldiers. They stated that while serving as soldiers, they were ordered
by their superiors to kill Abkhazians. It repeatedly witnessed that the Georgian militaries had a
list with names and addresses of Abkhazians in order to terrorize, loot, mistreat and deliberately
kill them. Additionally, according to some sources Georgian soldiers and police were reported to
continue to ask persons in the streets, in particular in bread lines, to show their identity papers.
When an Abkhaz was found he or she was seriously abused and killed. 1%** All these occurrences
were committed by the Georgian authorities in attempt to annex Abkhazia; the Abkhazian side

sees it, in essence, as evidence of perpetrated serious crimes with specific intent. In fact, there is

1040 Te cyposeie mun. Xponnka OTedecTBeHHOM BoiHE! Hapoga AGxasuu 1992 — 1993 ronos B goxymentax. Cyxym, 2004. C. 51.

104 10, B. Bopowos, I1.B. ®nopenckuit, T.A. Illytosa, Benas knuea A6xazuu. JJoxymenmol, mamepuansi, ceudemenscmea. 1992-1993, Benas kuuza
Abxazuu. Jloxymenmel, mamepuansi, ceudemenscmea. 1992-1993, “Belaya kniga Abkhazii: Dokumenty, materialy, svidetelstva” [The Abkhazia’s
}/.X?ite book: Documents. Materials and testimonies], op.cit., p.148.

Ibid..

109 Te cypomsle muu. Xpouuka OTedecTBeHHOH BOIHEI Hapoma A6xasmu 1992 — 1993 romos B nokymentax. Cyxym, 2004. C. 50, Report of the
Commission of Experts Established Pursuant to United Nations Security Council Resolution 780 (1992), 27 May 1994 (S/1994/674), §129, p. 33;
.B. Boponos, I1.B. ®nopenckuii, T.A. IllyroBa, beras xuuea Abxasuu. [Joxymenmvl, mamepuanvl, ceudemenvcmea. 1992-1993, Beras xknuea
A6xazuu. [Joxymenmol, mamepuanst, ceudemenvcmea. 1992-1993, “Belaya kniga Abkhazii: Dokumenty, materialy, svidetelstva” [The Abkhazia’s
White book: Documents. Materials and testimonies], op.cit. p.150.
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an enduring perception throughout the population of Abkhazia that the Georgians conducted the
war of 1992 — 1993 genocidal intent. For the small Abkhazian nation, all this was their
“Holocaust”, the attempt of the Georgian government to annex them, a so-called “final solution”
of the Abkhazian problem.

To sum up, the UN Commission of inquiry and HRW were not able to establish whether
the Government of Georgia had pursued a policy of genocide against the ethnic Abkhazians.'***
Indeed, the Missions found evidence of the serious human rights abuses against the ethnic
Abkhazians committed by Georgian forces, but they see these violations without implying a
specific intent.'**

In their turn, Georgian authorities accused the Abkhazian leaders of genocide, they allege
that Abkhazian authority had been preparing genocide against the Georgian people since 1988.
According to them, the Abkhazian leaders had, in 1988 initiated a hate campaign against the
Georgian civilian population of Abkhazia through establishing Chairman Ardzinba's "apartheid
regime"”, which silenced all opposition. By means of psychological warfare the Abkhazian
population was indoctrinated. Moreover, the Georgian authority affirmed, allegedly that the
Abkhaz members of the Supreme Council, the Council of Ministers and a handful of Abkhaz
historians the spiritual fathers of the ‘genocidal policies’ had been carried out to their full extent
during the Georgian-Abkhazian war. The Georgian Prosecutor-General in charge of the dossier
claimed to have thousands of documents to prove this, which were found to be unavailable to the
UN and UNPO missions. Moreover, Egbert Wesselink of Pax Christi Netherlands conducted a
one-man Fact Finding Mission to Georgia in July and August, 1992, the findings of which were
published in a report "Minorities in the Republic of Georgia”, dated September 1992.1%° Egbert
Wesselink travelled extensively in Georgia, including Abkhazia, and authored the said report. He
did not find any evidence, not only of a preparatory policy for genocide, neither did he see any
sign of discriminatory measures against the Georgian locals. One of the points of focus of this
report concerns the Georgian misrepresentation of the political situation in Abkhazia: "A closer
look at the ethnic distribution of leading functions though, shows that not only the Georgian
population, but the Armenians, Greeks and Russians were under represented in leading

positions."%4’

1044 ASS, August 16, 1992, cited in FBIS-SOV-92-159, August 17, 1992; Report of the Commission of Experts Established Pursuant to United
Nations Security Council Resolution 780 (1992), 27 May 1994 (S/1994/674), 8129, p. 33; Human Rights Watch interview, Gudauta, August 1993;
ASS, August 16, 1992; Report of the Commission of Experts Established Pursuant to United Nations Security Council Resolution 780 (1992), 27
May 1994 (S/1994/674), §129, p. 33.
105 1hidem
igii Egbert Wesselink, Minorities in the Republic Of Georgia, Pax Christi International, Brussels, 1992, p. 12.

Ibid., p.29.
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In the light of the above, the Mission believes that to the best of its knowledge the
allegations of genocide in the context of the armed conflict between Abkhazia and Georgia are
unfounded in law or non-substantiated by factual evidence. 1*®

Nevertheless, the serious violations of Abkhaz population’s human right proved by
international Missions (UNPO, HRW and UN) provide grounds for remedial secession of the

Abkhazian republic from the Georgia, that is for the lawful exercise of external self-determination.
11. Secession as a last resort for Abkhazia?

Secession is a final remedy (of last resort) — can be made as an ultima ratio mean, that is
based on general principle of law ubi jus ibi remedium. It is also highlighted that any extraordinary
permission to secede would have to be realised following the appropriate procedures, notably
having recourse to a free and fair referendum on independence, ideally under international
supervision. %9 All other options (negotiations and international peaceful solutions) must be
exhausted in order to be considered valid under international law.'*° Non-exhaustion of these
solutions represents an abuse of the right of self-determination.'®*

It is important to analyse whether the secession of Abkhazia can be considered a ultima
ratio, whether other remedies were exhausted by the latter.

Abkhazia managed to secede, de facto, without a use of force within the period of the
collapse of the USSR and the emergence of non-stable Georgian government. Moreover, it has
been emphasised since the time of their forcible incorporation into Georgia in 1931, the
Abkhazians were aspirating to secede from it throughout the Soviet period.'®? In fact, the
Abkhazians have never accepted the authoritative decision of Stalin, by the force of which
Abkhazia became a part of the Georgian Soviet Republic. Only, in 1991 it was granted to
Abkhazia the right to secede from Georgia. By the means of referendum, in adherence of the
Soviet law, the Abkhazians definitely voted for separation from Georgia. %%

However, the Abkhazian claim to external self-determination was not a unilateral process

devoid of efforts of negotiated accommodation. It witnesses some legislative acts and draft

1048 August 17, 1992; Report of the Commission of Experts Established Pursuant to United Nations Security Council Resolution 780 (1992), 27
May 1994 (S/1994/674), §129, p. 33.

1049 gee e.g. the Opinion No. 4 of the Badinter Commission on Bosnia-Herzegovina which required a referendum as a pre-condition for recognition
by the EC (repr. in ILM 31 (1992), at 1501-3). In scholarship Anne Peters, Das Gebietsreferendum im Volkerrecht (Nomos: Baden-Baden 1995);
Antonelli Tancredi, “A normative ‘due process’ in the creation of States through secession” in Marcelo Kohen (ed.) Secession — International Law
Perspectives (Cambridge: CUP 2006), 171-207, at 190-91.

1050 Reference re Secession of Quebec, Judgement of the Supreme Court of Canada, para. 134

151 Raig, Statehood and the Law of Self-Determination, Developments in International Law, Vol. 43, The Hague et al., 2002, pp. 370-371

1052 gee, Part Two Analysis of the Abkhazian case, Chapter 11l Legal status of Georgia and Abkhazia under the Soviet Union legislation, 5.
Downgrading of the Abkhazian Republic's legal status and forced deportation of the Abkhazians under Stalin epoch, p.107-109.

1055 gee, Part One General aspects, Chapter 11 Legal basis for secession and creation of the new States, 4. The All-Union Referendum, pp. 38-40..
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treaties, which invited to Georgia open dialogue on reciprocal interests and on their future
relations.*®*

For instance, the Decree “On the Legal Guarantees of Abkhazian Statehood” encompasses
Abkhazia's readiness to enter negotiations with Georgia on their eventual future relations.'%®
However the de facto Georgian leader refused to negotiate with Abkhazia.

In the post-Soviet period, the Georgian authority carried on refusing to open dialogue with
Abkhazia and the relations between Georgia and Abkhazia were de facto terminated. In
particular, after a coup d’état, which took place in Georgia after the dissolution of the USSR, on 6
January 1992, Gamsakhurdia was overthrown, the parliament was ousted from power
(Gamsakhurdia was forced into exile in Chechnya) and Georgian military Council came to
power. %% In February 1992 de facto revolutionary government denied to open negotiations with
Abkhazia and abrogated the Constitution of the Georgian SSR of 1978, which only formally
linked Georgia with Abkhazia after the dissolution of the USSR.'®’ At the same time in 1992 the

provisional government declared the instatement of the Constitution,'**®

which did not specify the
State relations between Abkhazia and Georgia within the common State framework. In response,
on 26 June 1992, a group of Abkhaz lawyers developed and put forward to the Georgian military
Council, the draft of Union treaty, according to which Abkhazia had equal status with Georgia
within the common state framework. 1%
Thilisi.*®

Following the refusal of the Georgian government to consider the Abkhaz proposal, on

July 23, 1992 the Supreme Soviet of Abkhazia put forward a decision to abolish the 1978 Soviet

However, this draft was emphatically rejected by

Constitution of the Abkhazian Autonomous Republic, which was only nominally in force and de
facto did not produce any legal effect. Due to impetuous nature process of the dissolution of the
USSR, the Abkhazian Republic did not have time to adjust its legislation to the new reality. Thus,
the Abkhazian Constitution of 1978 was replaced with the old Abkhazian Constitution of

1054 See, Part two Analysis of the Abkhazian case, Chapter IV The secessionist movements after perestroika, 3. The reaction of Abkhazian
Autonomous Soviet Socialist Republic to the 1990 legislative acts of the Georgian SSR, pp. 124-126; see also See Part 11l An Assessment of The
Present Legal Status of Abkhazia, Chapter Il The right to secession,5.The right of peoples under foreign occupation to external self-determinatio, a.
Historic Background of the Conflict or Abkhazian struggle for independence.

1955 M. Volkhonskiy, V. Zakharov, N. Silaev, Konflikty v Abkhazii | Juzhnoj Osetii: documenti 1989-2006, [The Conflicts in Abkhazia and the
South Ossetia: documents 1989-2006], M.: NP ID “Russkaja panorama”, 2008, p. 97.

1056 Georgien 1989-1993: Statistik wichtigster Ereignisse, in: Menschenrechte in der GUSRepublik Georgien 1994, Berichte-Dokumente-
Schicksale, IGFM (Hrsg.), Verfasserin: W. Wahnsiedler, p. 4; International Affairs MERIA Journal VVolume 15, Number 01 (Mar 2011), Regional
Security the South Caucasus Republics and Russia's growing influence, at http://www.rubincenter.org/2011/08/the-south-caucasus-republics-and-
russia%E2%80%99s-growing-influence-balancing-on-a-tightrope/

1057 The GSSR Constitution of 1978 and the ASSR Constitution of 1978 rested in force only nominally.

1958 rTocmanosnenue Tocydapemeennozo cosema Pecnybnuxu Ipysus e ceéssu ¢ nocmanoenenuem Bepxosnozo Cosema Abxascroii ACCP ot 23
nrois 1992 rona «O npekpamennn jeiictBus Koncrurymun A6xasckoit ACCP 1978 r». 25 mronsa 1992 1., «Coboanas I'pysusi». Ne 95. 28 urons
1992 r. from M. Bonxonckuii, B. 3axapos, H. Cunaes, Kongauxmer ¢ Abxazuu u FOxcroti Ocemuu: ooxymenmor 1989 — 2006 22., op.cit., p.61
1059 [Tewaraercs mo wamanmio: «A6xazus». 1992. Ne23. Urons 1992 r. from M. Bonxouckuii, B. 3axapos, H. CunaeB, Kongauxkmor 6 Abxazuu u
FOorcnout Ocemuu: doxymenmol 1989 — 2006 22., op.cit., p.130

1080 [JamGa C. K 60NMPOCY O NPABOBOM, UCTNOPUUECKOM U MOPATHOM 000CHO8aHUU npasa Abxasuu na He3asucumocms, MexIyHapoIHOE TPAaBo.
1999. Ne 4. p. 225.
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1925.1%\While under terms of the 1925 Constitution, Abkhazia and Georgia had equal status
within so-called ‘Agreed Republic.’

The Georgian side refused this type of state-legal relations with Abkhazia insisting on the
unitary State model and any link between these two were definitely interrupted. *°° At the end of
1991 the relations between Thilisi and Sukhumi'®® were characterized by the climate of the cold
war. 1064

Another attempt of the Abkhazian Parliament to re-establish state-relations with Georgia
was on that day, when the Georgian troops launched massive attacks against Abkhazia. In
particular, the Abkhazian parliament scheduled to discuss the draft treaty proposed to the
Georgian State Council on the common state-framework on the soft federative basis.’*® This draft
was newly declined by the Georgian government.

Thereon Abkhazians were prepared to exhaust effective and peaceful remedies before its
secession from Georgia. In fact, after the collapse of the USSR the Abkhazians tried to re-establish
the relationships with Georgia through proposing projects of a common State and only after
widespread violations of fundamental human rights committed by the Georgian government,
Abkhazia definitely seceded from Georgia thus re-obtaining control of its historically belonged

territory.
12. The pursuit of a negotiated solution: the first phase

Only after starting of the Georgian-Abkhazian war in September of 1992 the first
negotiations were opened between the parties to the conflict. Initially these negotiations were held
with the participation of the Russian Federation in Moscow so-called “Moscow talking”.

These negotiations were characterized by a clear Russian support of Georgia and its open
pressure exerted on the Abkhaz side. '°° Russia refused to recognize Sukhumi as an official
negotiating party in its own right. However, after a lot of pressure from Abkhazian leader
Ardzinba, the Abkhazian government was physically allowed to take part in the negotiations, but

only on the issues of its direct concerning.*®®’

1981 Tocmanosnenue Bepxosnozo Coeema Abxasuu o npexpawenuu deiicmeus Koncmumyyuu Abxascroii ACCP 1978 200a. 23 wronst 1992 T in M.
Bonxonckuii, B. 3axapos, H. Cunaes, Kongauxmor 6 Abxazuu u FOxcnou Ocemuu: ooxymenmot 1989 — 2006 2., op.cit., p.133.

1062 M. Illam6a, A.FO. Henpommun, A6xasus. Ilpasosvle ocnoswl cocydapcmeennocmu u  cyeepenumema, Op.Cit. at psnyteka.org/225-
abkhazia_pravovye_osnovy_gosudarstvennosti_i_suvereniteta.html

1063 The capital of Abkhazia

064 M. IllamGa, A.FO. Henpommn, Ab6xasus. Ilpasosvle ocnoswl cocydapcmeennocmu u  cyeepenumema, Op.Cit. at psnyteka.org/225-
abkhazia_pravovye_osnovy_gosudarstvennosti_i_suvereniteta.html

1085 Abkhazia Today, Report 176, 15 September 2006, at https://www.crisisgroup.org/abkhazia-today; S. Frederick Starr, Karen Dawisha, The
International Politics of Eurasia: v. 2: The Influence of National Identity; Routledge, 2016, p. 288; Belaya kniga Abkhazii: Dokumenty, materialy,
svidetelstva [The Abkhazia’s White book: Documents. Materials and testimonies]. Moscow. 1993; UNPO, UAC/1992/FFM, Report of a UNPO
Mission to Abkhazia, Georgia and the Northern Caucasus, p. 344

1066 See, for example, Lakoba, Abkhazia de facto or Georgia de jure?, pp. 42-48.

1967 |bid. p. 177
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The Moscow meeting resulted in the creation of a commission for restoring security in the
region and the conclusion on 3 September 1992 of an agreement for the ceasefire in Abkhazia.'*®®
Under strong pressure of Russia, the Abkhazian side signed the agreement (drafted by the Russian
Foreign Ministry Andrey Kozyrev known for his openly anti-Abkhaz views), which turned out to
be of great disadvantage to the latter. 1%

The cease-fire agreement of 3 September was broken on 1 October 1992. Another meeting
was hold under initiative of Russia in Sochi in July of 1993. This time, the Abkhazian side
participated on an equal basis with other participants, due to an improvement in the Abkhaz
army’s positions as it had advanced towards Sukhumi, and to slight modification of the Russian
anti-Abkhazian approach into a more impartial one (threat of North Caucasus republics’ secession

from Russia °"°

|1071

induced the latter to change its openly anti-Abkhazian approach into less
partial™""). Therefore, the new Agreement on a Ceasefire in Abkhazia suited the interests of the
Abkhaz side much better than the previous one but did not contain any provision on the future
political and legal status of Abkhazia.'*’? At half of September of 1993 even this second cease-fire
agreement was violated, with sparking of the hostilities between the conflicting parties. "
Moscow meetings were not successful and did not contribute to resolution of the Georgian-
Abkhazian conflict for following reasons. First, during the Moscow talks the fundamental issue of
the Abkhazian status, was not treated. Second, the Russian blind support of the Georgian side

contributed to the intractable approach of Georgia during the negotiations.'"*

1068 5/24523 hitp://www.un.org/ru/peacekeeping/missions/past/unomig/24523.pdf

1089 Ardzinba has consistently stated that he was pressured to sign the agreement against his will. During his shotgun interview to Russian TV
channels Ardzinba explained his signing the document by the need to stop bloodshed and slaughter of the Abkhaz and other nations in the republic.
Shevardnadze also confirmed that much pressure was put on Ardzinba to obtain a signature. See, Khintba, Main stages in the negotiation process
(1993-2008): evolution of approaches and analysis of results in N.Akaba and I. Khintba, Transformation of the Georgian-Abkhaz conflict:
rethinking the paradigm, p. 20;
http://www.cr.org/downloads/Abkhaz%20Perspective_Transformaton%200f%20Georgian:Abkhaz%20Conflict_201102_ENG.pdf; Report of a
UNPO Mission to Abkhazia, Georgia and the Northern Caucasus November, 1992

2070 The armed conflict in Abkhazia had dramatic repercussions generating tensions upon the whole region of the North Caucasus within the
Russian Federation: especially, among the peoples ethnically related to the Abkhaz such as the Kabards, Circassians and Adyghe. The interests of
the indigenous population of this North Caucasus Republic is closely linked, both culturally and ethnically, to their Abkhazian brethren in the south
of the Caucasus, who the Russian government could not ignore without running the risk of alienating them. Thus not only separatist movements in
the Chechen Republic, but also Adyghe, Kabardin-Balkaria, Karachaevo-Cherkessia Republics, which were discontented with Russian policy
towards Abkhazia, put at risk the territorial integrity of the Russian Federation. See A. Zverev, Ethnic Conflict in the Caucasus 1988-94, in Bruno
Coppieters, ed., Contested Borders in the Caucasus, VUB University Press: Brussels, 1996, at
http://poli.vub.ac.be/publi/ContBorders/eng/ch01fn.htm; B. Ucakos, A6xaszuu - mup!, http://viperson.ru/articles/vladimir-isakov-abhazii-mir.

107! Natella Akaba and Iraklii Khintba, Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm
http://www.cr.org/downloads/Abkhaz%20Perspective Transformaton%200f%20Georgian:Abkhaz%20Conflict 201102 ENG.pdf; Stanislav
Lakoba, Abkhazia de facto ili Gruziya de jure? (O politike Rossii v Abkhazii v postsovetskiy period, 1991-2000 gg.), p. 20; S.M. Shamba, K
voprosu o pravovom, istoricheskom i moralnom obosnovanii prava Abkhazii na nezavisimost, Natsionalnyie interesy, Moscow, 2000, No. 1, p. 25;
T. Samba, A. Neprosin Pravovye osnovy gosudarstvennosti i suvereniteta, Mosckva, 2009, p. 232; A. Zverev, Ethnic Conflict in the Caucasus
1988-94, in Bruno Coppieters, ed., Contested Borders in the Caucasus, VUB University Press: Brussels, 1996, at
http://poli.vub.ac.be/publi/ContBorders/eng/ch01fn.htm; B. Vcakos, A6xazuu - mup!, http://viperson.ru/articles/vladimir-isakov-abhazii-mir.
10725126250, Allegato |, Cornarrenue 0 MpeKpaiieHun orHs B AGXa3Hu 1 MeXaHH3Me KOHTPOJIA 3a ero cobmozennem, Coun, 27 mons 1993 roga,
pp.6-8.

107 Abkhazia Today, Report 176, 15 September 2006, at https://www.crisisgroup.org/abkhazia-today; S. Frederick Starr, Karen Dawisha, The
International Politics of Eurasia: v. 2: The Influence of National Identity; Routledge, 2016, p. 288; Belaya kniga Abkhazii: Dokumenty, materialy,
svidetelstva [The Abkhazia’s White book: Documents. Materials and testimonies]. Moscow. 1993; UNPO, UAC/1992/FFM, Report of a UNPO
Mission to Abkhazia, Georgia and the Northern Caucasus, p. 344

107 ), Khintba, Main stages in the negotiation process (1993-2008): evolution of approaches and analysis of results in N.Akaba and 1. Khintba,
Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm, p. 20;
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Subsequent negotiations were held under the auspices of the UN with the Russian
Federation as facilitator and a representative of the Conference on Security and Cooperation in
Europe (CSCE) at the end of 1993 in the in the framework of the Geneva Process.**"

The Geneva negotiations were signed by the Georgian efforts to mitigate negative political
and social consequences of their military defeat, to ensure the return of refugees, as well, to use
political, legal and diplomatic means to prevent Abkhazian recognition. In return, Abkhaz sought
for formalise its military victory, which in practice resulted in consolidation of Abkhazia’s de
facto independence. Likewise, it did not allow a full-scale return of Georgian refugees due to the
absence of adequate security guarantees and fears of the potentially explosive nature of such a
step.

It is to be noted that in this stage of negotiations, the Abkhaz side was able to consolidate
its status as an equal participant in the negotiations as well as scoring some its diplomatic
victories, (one of them it was aroused the issue of its status)."®

The Geneva negotiations were also characterised by supporting for Georgia's territorial
integrity from the part of Russia, the representatives of the UN and the Conference on Security
and Cooperation in Europe (CSCE). Furthermore, the State-mediators, involved in the Geneva
negotiations process, not only had never condemned the Georgian military intervention of August
1992 against Abkhazia, but also transformed the Abkhazians from victims to aggressors.*®”’
Therefore, the Abkhaz side was feeling of lack of trust towards the mediators.

This pro-Georgian approach of the mediators explains the extremely intractable position of
the Georgian side during the Geneva negotiations and Abkhazian unwillingness to make
concessions out of fear that they could be used against Abkhazia.'°’® Despite the attitudes of the
conflicting parties and their mediators, however, some positive steps towards the settlements of
the hot phase of the conflict were made and the question of the Abkhazian status was treated.
First, at the meeting the parties to conflict discussed conditions for safe return of the Georgian
refugees. In particular, Georgia clamoured for an instant mass return of the exiles, what was
unacceptable to the Abkhazians and basically unrealistic for the UN. In fact, a UNHCR
spokesman at a conference in June 1998 has been quoted as saying that any large-scale return of
refugees was out of the question until something was done about the catastrophic state of the
Abkhazian economy. Moreover, given the hatreds sown by the buttressing the mutual animosities
that antedated hostilities, if such a mass return were to occur, the scale of bloodshed would simply

1075 Ibid., S.M. Shamba, Negotiation process: hopes and disillusionments, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy _i_ razocharovaniya
1076 g M. Shamba, Negotiation process: hopes and disillusionments, op.cit., p.105
12;73 T. Shamba, A. Neproshin, Abkhazia: Legal basis of statehood and sovereignty. M: Open Company "In-Oktavo", 2005, 140 p..
Ibid..
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be unimaginable.’®” These discussions resulted in concluding the Quadripartite Agreement on the

Voluntary Return of Refugees %

1081

on the repatriation of refugees, which conceded return of
refugees to Abkhazia.

It was also signed the most significant document among other the Declaration on the
Measures for the Political Resolution of the Georgian-Abkhaz Conflict of the 4 April 19943

because it treated the issue of the Abkhazian status.%®

079 George Hewitt, Abkhazia, Georgia and the Circassians (NW Caucasus), Central Asian Survey, 1999, 18 (4), p. 476.
http://georgehewitt.net/pdf/Abkhazia_Georgia_Circassians_ NW.pdf,
1980 Through the Quadripartite Agreement on voluntary return of refugees-and displaced persons the Parties agreed:

...to cooperate and to interact in planning and conducting the activities aimed to safeguard and guarantee the safe, secure and dignified return of
people who have fled from areas of the conflict zone to the areas of their previous permanent residence... (Art. 1) displaced persons/refugees shall
have the right to return peacefully without risk of arrest, detention, imprisonment or legal criminal proceedings (Art. 3 c.).

At the same time the Quadripartite Agreement specified in this respect that:
Such immunity shall not apply to persons where there is serious evidence that they have committed war crimes and crimes against humanity as
defined in international instruments and international practice as well as serious non-political crimes committed in the context of the conflict. Such
immunity shall also not apply to persons who have previously taken part in the hostilities and are currently serving in the armed formations,
preparing to fight in Abkhazia. Persons falling into these categories should be informed through appropriate channels of the possible consequences
they may face upon return.
This provision has to be interpreted in light of the following guidelines. Only a person, who committed war crimes and crimes against humanity as
defined in international instruments and international practice falls within this exception. Consequently, serious non-political crimes committed in
the context of the conflict were not agreed as part of the definition of this term. Moreover, it was not enough for mere suspicions to exist against
persons that they had committed one of the crimes above; serious evidence of this was required. In fact, the persons concerned were to be informed
of the charges against them through the ‘appropriate channels' (.i.e., for instance, through UNHCR officials). It follows that the exceptions allowed
under this provision did not have to be interpreted too broadly. Hence the Government of Abkhazia was entitled to refuse access to Abkhazia
exclusively to persons, who fell under exceptions. The Quadripartite understanding gave the Abkhazians the right to vet applications from
prospective returnees and to reject those known to have acted militarily or criminally against Abkhazia. Accused of deliberate slowness in the
vetting process the Abkhazians pointed out that, even those whose applications were approved regularly failed to turn up at the Ingur bridge at the
appointed time, which demonstrated a lack of real eagerness to return. At the same time nothing was done then or has been done since to prevent
unofficial returnees to the Gal District. See (S/1994/397, annex Il), the Quadripartite Agreement on the Voluntary Return of Refugees and IDPs,
ﬂ)tgp://peacemaker.un.org/sites/peacemaker.un.org/fiIes/GE_940404_QuadripartiteAgreementVoIuntaryReturnRefugees.pdf

Ibid..
1082 (S/1994/397, annex 1), Declaration on measures for a political settlement of the Georgian/Abkhaz conflict signed on 4 April 1994,
http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FFI6FF9%7D/Georgia%2051994397.pdf.
1983 The most significant document among the peace agreements was Declaration on measures for a political settlement of the Georgian-Abkhaz
conflict (S/1994/397, annex I). It explains that it was the first document that treated the issue of Abkhazian status. For this reason the 4 April 1994

Declaration needs to be examined more closely. On 4 April 1994, under the aegis of the United Nations, with the facilitation of the Russian
Federation and with the participation of representatives of the Conference on Security and Cooperation in Europe (CSCE), Georgia and Abkhazia
signed this Declaration in Moscow. Under terms of the Declaration the parties committed themselves to a strict cease-fire and reaffirmed their
commitment to the non-use of force or threat of force against each other. In particular, Section Ne 3 of the 1994 Declaration envisaged:
non-use of force or threat of the use of force' includes, apart from the obligation not to breach the cease-fire by actions from the regular armed
forces or irregular forces of either side, also the obligation not to condone such actions.

In so far as irregular units effectively under control of the Parties were still operating in Abkhazia, either Party was under an obligation to desist
from supporting them. The threat of the use of force could take the form of declarations or official government statements, the holding of military
manoeuvres clearly intended as a threat of force and actual troop movements in the direction of the opposing party, which show a readiness for
combat.The institutional provisions in the 1994 Agreements are laid down in NeNe 5-8 of the 1994 Declaration. Section Ne 5 reaffirmed their
request for the early deployment of a peacekeeping operation and for the participation of a Russian military contingent in the United Nations
peacekeeping force, as stated in the Memorandum of Understanding of 1 December 1993 (S/26875, annex) and the Communiqué of 13 January
1994 (n. 5). The parties to the conflict Georgia and Abkhazia agreed also to the realisation of the peacekeeping operation, which would promote the
safe return of refugees (n.5). This Section was based on a compromise of the Georgian and Abkhazian views. On the one hand, the Georgian
government saw the peacekeeping forces as forces that were to police the whole territory of Abkhazia, whereas the Abkhazian Government
favoured these troops acting as a buffer to separate the Parties. NeNe 6, 7, 8 established the basis for a future organization of the political relations
between Abkhazia and Georgia. In particular, Ne 6 provided for Abkhazia right to its own Constitution and legislation and appropriate State
symbols, such as an anthem, emblem and flag:

Abkhazia shall have its own Constitution and legislation and appropriate State symbols, such as anthem, emblem and flag.
Ne 7 the parties discussed the distribution of powers and reached a mutual understanding regarding powers for joint action in the following fields:
(a) foreign policy and foreign economic ties;
(b) border guard arrangements;
(c) customs;
(d) energy, transport and communications;
(c) ecology and elimination of consequences of natural disasters;
(f) ensuring human and civil rights and freedoms and the rights of national minorities.
Hence, the Abkhazian institutions had to be responsible for policy-making and legislation in all other policy domains.Section Ne 8 provided that
proposals on the re-establishment of State and legal relations be elaborated:

A phased action programme will be worked out and proposals on the re-establishment of State and legal relations will be elaborated.
As can been seen, the 1994 Declaration contains only a few specific obligations and rights. The clauses dealing with the future political relations set
out principles rather than detailed obligations. This is due precisely to the continuing disagreement between the Governments of Abkhazia and
Georgia on some fundamental aspects of a political solution to the conflict. In fact, the history of the negotiations and the statements made by both
sides revealed that there was no agreement on the following points: Georgia insisted on recognition of the territorial integrity of Georgia (including
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The international mediators made it conditional on recognition of the territorial integrity of
Georgia and the return of refugees, introduction of civil police into the Gal district and
deployment of international peacekeeping forces on the whole territory of Abkhazia.'®®* Such
conditions could not satisfy the Abkhaz side which preferred to omit them.

Hence, despite the attitudes of the conflicting parties and pro-Georgian approach of
mediators, this stage of the negotiation process of 1993-1994 yielded positive results through
adoption of the legal foundation of the resolution of this conflict or giving basis for elaborating of
available remedies of coexisting within common Georgian-Abkhazian State. % One of the
important steps towards resolution and contribution to ending of hostilities between parties was
start treating the fundamental issue concerning the Abkhazian status and return of Georgian

refugees.

13. Post-war negotiations: failure of federalisation projects and other initiatives (1995-
1997)

The first draft Protocol on a soft-federation was drawn up during an intensive round of
Georgian-Russian-Abkhaz consultations, running right through 1995, with the participation of the
UN Secretary-General’s Special Envoy E. Brunner. The Protocol prescribed that Abkhazia should
be given the status of a constituent entity within a Georgian federation. Ardzinba, the Abkhazian

Abkhazia), while Abkhazia insisted on any agreement between the two Parties must be that between two states of equal status. For this reason the
parties reached agreement only on certain defined areas, in which each would delegate powers for joint action (n. 7) , but without specifying
whether the final political settlement would be ‘federal’ or ‘confederal’, or otherwise. Notwithstanding few specific obligations and rights, some
conclusions may be drawn. Despite the fact that the 1994 Declaration does not explicitly pronounce on the question of the Independent or other
status for Abkhazia, apart from Ne 6 (Abkhazia shall have its own Constitution and legislation and appropriate State symbols, such as anthem,
emblem and flag), it follows that the Parties agreed on the statehood of Abkhazia. Sections Ne 6 should be read in conjunction with Ne 7, which
referred to the future distribution of powers between Abkhazia and Georgia. Therefore, Section Ne 7 has to be seen as the distribution of powers
between States. Whilst an ‘own Constitution and legislation of Abkhazia', imply that no further limitation than that imposed by Ne 7. In other
words, the Section Ne 7 provided that the Abkhazian legislature and authorities would be competent in all fields not listed in Ne 7.Section Ne 8
established de facto in the absence of any legal state relations between Abkhazia and Georgia. In particular, n. 8 attested that at the moment of the
signing of the Declaration there were no legal state relations between Abkhazia and Georgia, though providing for developing proposals on
restoring the legal state relations:
“A phased action programme will be worked out and proposals on the re-establishment of State and legal relations will be elaborated”.

It follows also from the Report of the secretary-general of May 3, 1994 (S/1994/529 the Annex II which states “Proposal for political
and legal elements for comprehensive settlements of Georgian/ Abkhaz”. In particular, para 1 of the annex established:
“Abkhazia will be a subject with sovereign rights within the framework of a union State to be established as a result of negations after issues in
dispute have been settled. The name of the union State will be determined by the parties in the course of the further negotiations. The parties
acknowledge the territorial integrity of the union State, created as indicated above, within the borders of the former Georgian Soviet Socialist
Republic on 21 December 1991”.
In this way the UN attested the absence the relationships between Georgia and Abkhazia suggesting the creation of a Union State, the name of
which would be agreed subsequently. Moreover, Section Ne 8 envisaging proposal on the re-establishment of State and legal relations, must be
interpreted in the context of institutional law in the (former) Soviet Union. It follows from the fact that both Abkhazia and Georgia interpreted the
text as such. This means, in essence, a recognition of the sovereignty of Abkhazia but one, which does not ipso facto exclude the recognition of the
territorial integrity of Georgia. See S/1994/397, Declaration on measures for a political settlement of the Georgian/Abkhaz conflict signed of 4
April 1994, Annex I, p. 2, at http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/Georgia%?2051994397.pdf (Engllsh version); http://www.un.org/ru/peacekeeping/missions/past/unomig/94-397.pdf (Russian
version); https://documents-dds-ny.un.org/doc/UNDOC/GEN/N94/202/07/IMG/N9420207.pdf?OpenElement;, Report of the secretary-general
concerning the situation in Abkhazia, Georgia, the Annex 11, p. 11;
http://www.un.org/ga/search/view_doc.asp?symbol=S/1994/529 &referer=http://www.un.org/en/sc/documents/sgreports/1994.shtml&Lang=E; A. F.
Avidzba, “Civil war (1992-1993)”. In Issues in the military political history of Abkhazia (Sukhum: 2008), pp. 185-187. B. Driessen, Legal opinion
on the validity and interpretation of the 4 April 1994 Georgian-Abkhazian Agreements, cit
http://peacemaker.un.org/sites/peacemaker.un.org/files/GE_931201_MoUGeorgianAndAbkhazSides.pdf;
http://www.un.org/ru/peacekeeping/missions/past/unomig/94-32.pdf
1084 Report of The Un Secretary General On The Situation In Abkhazia, Georgia. 3 March 1994, $/1994/253. p. 5.
1085 S.M. Shamba, Negotiation process: hopes and disillusionments, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i_ razocharovaniya
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president was not against the federation model, but insisted that it should be a “union of two equal

»1086 The Abkhaz side’s consideration of a

state entities, similar to the model of Czechoslovakia.
possible reintegration into Georgia was forced by strong Russian pressure.” 1087 In fact, by
establishing a regime of Abkhazia’s political and economic blockade shortly after the end of the
war, Russia was seeking to induce Abkhazia to accept the so-called “soft federation” within
Georgia’s borders. °®® However, it was sharply criticised by the Abkhaz Parliament.'*®® The latter
demanded that the Abkhaz delegation would act in accordance with the Constitution of Abkhazia
of 26 November 1994, in which Abkhazia was declared “a sovereign democratic State”, and that
they should remove their initials from the Protocol.**®

However, Thilisi rejected this project, which conceded internal self-determination to
Abkhazia.

In 1997, the Abkhaz leaders agreed to the “soft federation” model of relations (that of a
common or union state) despite heavy criticism in Abkhaz society, but the Georgian side refused
to sign the draft of the Georgian-Abkhazian model.****

Discussion on possible models of state relations between Abkhazia and Georgia continued
notwithstanding. The next draft of the Moscow Protocol was drawn up on 13 June 1997 by the
mediator, the Russian Federation. This protocol proposed creation of another soft-federal union
where both joint and special competences of its subjects would be clearly defined.'*** Article 2 of
this Protocol, pertaining to the mutual relations of Georgia and Abkhazia, was based on
agreements achieved earlier, in particular on provisions in the 4 April 1994 Declaration and
reflected the compromise to which the Abkhazian side was ready to proceed.*®? This document
was agreed by the sides through the mediation of the First Deputy Foreign Minister of the Russian
Federation. After reaching agreement on all clauses of the Protocol late at night, those present
noted the successful completion of their work and fixed the 18 June 1997 as the date for signing

the Protocol. However, the Georgian side refused once again to sign it on 17 June 1997, seeking to

108 \/ A. Chirikba, Georgian-Abkhaz War, London: Routledge, forthcoming. p. 152

1987 |bip..

1088 | Khintba, Main stages in the negotiation process (1993-2008): evolution of approaches and analysis of results in N.Akaba and I. Khintba,
Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm, p. 25;
http://www.cr.org/downloads/Abkhaz%20Perspective_Transformaton%200f%20Georgian:Abkhaz%20Conflict 201102 ENG.pdf; 1.  Khintba,

Main stages in the negotiation process (1993-2008): evolution of approaches and analysis of results in N.Akaba and I. Khintba, Transformation of
the Georgian-Abkhaz conflict: rethinking the paradigm, p. 25; V. A. Chirikba, Georgian-Abkhaz War, London: Routledge, forthcoming, pp. 152-
155.

1089 S.M. Shamba, Negotiation process: hopes and disillusionments, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i_ razocharovaniya
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1091 S.M. Shamba, Negotiation process: hopes and disillusionments, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i razocharovaniya; V.A. Chirikba, Georgian-Abkhaz War, London: Routledge,
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alter the whole document, due to its “concern that the draft agreement did not refer to Georgia’s
territorial integrity and left the question of the right to secede open.”'*** Hence, the Protocol on the
Georgian-Abkhaz settlement was never signed.

It is to be noted that the Protocol was not desirable for Sukhumi, either. Exclusively under

the pressure of the Russia'®® 1096

and the Group of Friends coupled with socio-economic
difficulties facing the country, the Abkhaz side accepted to consider the possibility of a federal
solution. In its turn, Ardzinba managed to parlay public disaffection with the negotiations around
the federal model in order to show both Russia and the West the illegal nature of such a
solution. 0%

Foreign Minister Yevgeny Primakov of Russia personally tried to push the sides toward a
solution. On 14 August 1997 at his initiative an Abkhaz delegation headed by Ardzinba made an

unprecedented visit to Thilisi,"*®

where a Joint Declaration was signed. This Declaration was
announced in accordance with which the sides committed themselves anew to refrain from the use
of force or the threat to use it against each other and declared their readiness to settle all disputed
questions exclusively by peaceful means. The document did not contain any reference to a federal
solution to the status problem. Thus, it lowered the acuteness in the tension in mutual relations
between the sides. Following the presidential meeting there took place visits of Georgian and
Abkhazian governmental delegations, alternating between Sukhumi and Thbilisi, the outcome of
which was the creation of a joint commission for deciding practical questions (for humanitarian
and development projects in Abkhazia).'*®

Activation of the bilateral dialogue gave grounds to hope for achieving progress in the
talks’ process. However, the September round, which took place in Sukhumi, again failed to

reconcile the positions of the sides. In particular, this round was conducted in the presence of the

0% gM. Shamba, Negotiation  process: hopes and disillusionments, available at:  http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i razocharovaniya; V.A. Chirikba, Georgian-Abkhaz War, London: Routledge,
forthcoming. p. 152; I. Khintba, Main stages in the negotiation process (1993-2008): evolution of approaches and analysis of results in N.Akaba
and I. Khintba, Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm, p. 26.

19% |n particular, the readiness to consider such federal project resulted also from the tightening of Abkhazia’s blockade in accordance with the
decision by the CIS Heads of States summit in 1996.

10% 1 November 1997 the Group of Friends of the UN Secretary-General on Georgia — a group of countries that has been formally constituted to
support the UN’s mediation activities, including France, Germany, the United Kingdom, the United States and Russia. This group, consisting of the
Russian Federation, the USA, France, Germany, and Great Britain, carried on a tradition of similar groups on El Salvador, Haiti, Western Sahara,
and Guatemala, “which consult and advise the Secretary-General on specific issues, usually related to a crisis”. In particular, it was decided that
representatives of the Group could participate in meetings and discussions and make statements and proposals on various aspects of the peace
process, including the political settlement. At the same time, it was emphasised that they were not parties to the talks and were not invited to sign
any documents which would be agreed by the parties during the talks. Following the Georgian-Abkhaz Geneva Agreements of 17-19 November the
role of the Group of Friends of Georgia was formalised. Such formal confirmation of the Group of Friends’s status was necessary in order to
ensure their permanent status as participants in the work of the Coordinating Council chaired by the UN Special Envoy, which had been set up
pursuant to the Geneva Agreements of 17-19 November. See B. Coppieters, Western Security Policies and the Georgian-Abkhazian Conflict in
Coppieters/Darchiashvili/Akaba (eds) Federal Practice. Exploring Alternatives for Georgia and Abkhazia. Brussels: VUB University Press, p. 48.
1097 Abkhazia: ways forward, International Crisis Group, Europe report No. 179, 18 January 2007, p. 10; B. Coppieters, Western Security Policies
and the Georgian-Abkhazian Conflict in Coppieters/Darchiashvili/Akaba (eds) Federal Practice. Exploring Alternatives for Georgia and Abkhazia.
Brussels: VUB University Press, p. 48.

1098 M. Shamba, “Negotiation process: hopes and disillusionments”, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i_ razocharovaniya

109 5 M. Shamba, ibid.,; I. Khintba, Main stages in the negotiation process (1993-2008): evolution of approaches and analysis of results in
N.Akaba and I. Khintba, Transformation of the Georgian-Abkhaz conflict: rethinking the paradigm, p. 26.
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UN Secretary General’s special representative and the First Deputy Foreign Minister of the
Russian Federation; the changes introduced into the Protocol and in Attachment on the question of
the return of the refugees and composed with regard to the amendments of the Georgian side were
discussed. Signing of the discussed document would have enabled the sides to proceed to the final
stage of a wide-ranging settlement. The uncompromising nature of the Georgian side’s position
yet caused again the signing to be postponed.'® Hence at this phase of the negotiations despite

some progress a lot of issues remained unsolved.
14. Deteriorating negotiations

Since 1997 the Geneva negotiations were worsen due to terrorist activities by Georgian
guerrillas, with strong but not overt support from Thilisi, widened the gap between Georgia and
Abkhazia. In particular, increased hostilities by Georgian paramilitary groups in the Gali region
led to clashes with Abkhaz military units. As a consequence in May 1998 it has been seen a sharp
deterioration of the security and political situation and a mass exodus back to Georgia of those
recently returned residents of the Gal region, as well as the large-scale destruction. The Gal events
of May 1998 threatened to wreck the effectiveness of that UN initiative and the overall negotiation
climate. Moreover, the high degree of criminality and Georgian terrorist activities continued much
more the situation in Gali region highly unstable. In fact, from October 1999 the presence and
observation activities of UNOMING and CIS peacekeepers were severely threatened by direct
attacks on its personnel, including kidnapping and hostage taking. The relationships between

conflicting parties remained to be characterised by lack of confidence..**

15. Boden plan and stalling of negotiations

The ensuing period of negotiations was marked by attempts to restore confidence between
the conflicting parties but without great success, the UN sought to relaunch the political
negotiations between Georgian and Abkhazian sides and to find a minimum consensus between
the interests of the conflicting parties in the management of the conflict. Liviu Bota, the Special
Representative of the UN Secretary-General and his successor Dieter Boden focused on two
central issues blocking the negotiation process: the status of Abkhazia and its relationships with

Thilisi, as well return the Georgians to Abkhazia under so-called Plan Boden.

11008, Coppieters, Western Security Policies and the Georgian-Abkhazian Conflict in Coppieters/Darchiashvili/Akaba (eds) Federal Practice.
Exploring Alternatives for Georgia and Abkhazia. Brussels: VUB University Press, p. 48; S.M. Shamba, “Negotiation process: hopes and
disillusionments”, available at: http://www.mfaabkhazia.org/ documents/stati_i_analiz/peregovornyj process_nadezhdy_i_ razocharovaniya

101 S.M. Shamba, Negotiation process: hopes and disillusionments, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i razocharovaniya; . Khintba, Main stages in the negotiation process (1993-2008):
evolution of approaches and analysis of results in N.Akaba and I. Khintba, Transformation of the Georgian-Abkhaz conflict: rethinking the
paradigm, p. 26.
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In particular, with regard to the issue of Abkhazian status, in 2001, a short list of basic
principles for a future peace settlement — called ‘Boden plan’ — was drafted. The envisaged
distribution of powers between Thilisi and Sukhumi was meant as a basis for negotiations between
the Georgian and Abkhaz sides. A number of key formulations to be found in the Boden document
may, appear to be even contradictory. On the one hand the text made reference to respect for the
principle of territorial integrity of Georgia and, on the other hand, to the right of the two nations in
conflict to national self-determination. The paper tries to strike a balance between these two
principles by using the formula, which defines Abkhazia as a sovereign entity within the sovereign
state of Georgia. However, despite this formula, under this document, Abkhazia will not a fully
sovereign state. To be precise both Georgia and Abkhazia should be part of the single federal
state. Abkhazia was not defined as being part of Georgia, but Sukhumi and Thbilisi would both
derive their powers from the federal constitution and would both be equally subordinate to it. The
future federation would be based not only on a ‘horizontal’ division of powers between a
legislative, executive and judiciary, but also on a ‘vertical’ division of powers between the federal
state institutions. The division of powers in this constitution would be regulated according to a
federal agreement to be signed by the Georgian government and the Abkhaz authorities. The
Boden document also prescribed that both sides "shall not amend or modify the Federal
Agreement, nor terminate or invalidate it in any way, other than by mutual agreement”.  This
document already indicated what kinds of powers may be shared by Thbilisi and Sukhumi when it
refers to an earlier agreement endorsed by both parties in 1994 (the Declaration on Measures for a
Political Settlement of the Georgian-Abkhaz Conflict, signed on 4 April 1994),*%2 which should
serve as a point of reference in future negotiations. This agreement provided for ‘joint action’ in
the following areas: foreign policy and forging economic ties, arrangements concerning border
guards, customs, energy, transport and communication, ecology and the consequences of natural
disasters, safeguarding human and civil rights and freedoms, and the rights of national minorities.
How these powers would be shared, divided and sub-divided was left open to the parties.***

However, despite the Western mediators considered the paper as a compromise, it was ill-
timed and out of touch with reality. Therefore, it proved unacceptable for not only Georgia, but
also Abkhazia. To be precise, Georgia refused to make any concession insisting on its alleged
right to the Abkhazian territory and accept anything that hinted at the "sovereignty" of Abkhazia
within Georgia. Per se the real reason to refusing the Boden Plan was the fact that Georgia was

not ready to ensure substantial autonomy and meaningful self-administration for Abkhazia. In fact,

192 Main principles of the division of powers between Tbilisi and Sukhumi (the ‘Boden plan®); at: http://abkhazia. narod.ru/boden.htm
193 Interview with Dieter Boden, Ekho Moskvy, 17 May 2002; http://www.echo.msk.ru/programs/ beseda/18478.phtml
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despite unsuccessful efforts to mitigate negative political and social consequences of its military
defeat, Georgia maintained its hardly tractable position in this regard."®

Even though the Boden plan reflected the compromise to which the Abkhazian side had
been ready to proceed in previous stages of the peace negotiations, in this period of the
negotiations the Abkhazian position hardened to an absolute refusal to discuss the question of a
reunification with Georgia on a federal basis, as this might imply a subordinate position within
Georgia. The Abkhazian government insisted that they were prepared to discuss only the question
the establishing a treaty relationships with Georgia based on voluntary cooperation between two
sovereign states possessing equal status. Abkhazia does not agree to engage in negotiations on the
basis of the Boden document (ruling out the option of a confederation or of freely associated
state), or on the basis of any federal principle that would reincorporate Abkhazia into a Georgian
framework. Thus position of Abkhazia explains by increased periodic hostilities by Georgian
paramilitary groups in the Gali district and lack of confidence towards Georgia. In fact, a large
extent refusal to discuss federal options is mostly to be explained by the fact that this model does
not provide solid guarantees to Abkhazia against any the potential Georgian military intervention.

1105 |t was not ensured that massive violations of 1992-1993 would not be achieved. Thus,

Abkhazian refuse was mostly dictated by the security concerns.*'%

Therefore, the failure of the Boden plan was caused by its incompatibility with changed
realities after 1999 and its nature anachronistic. Consequently, negotiations on Abkhazian status
have been stalled since then.

Since both parties refused to discuss the Boden Plan, the UN focused its work on more
practical issues, such as conditions for the return of refugees, security in the Gali region, transport
and energy linkages — thus with some links to the Sochi agreement. Although the Abkhazian
government decided unilaterally to allow to return Georgian refuges the Gali district, without

adequate security guarantees and international support, was no progress in this issue.

104 S.M. Shamba, Negotiation process: hopes and disillusionments, http://www.mfaabkhazia.org/
documents/stati_i_analiz/peregovornyj_process_nadezhdy i_ razocharovaniya

1195 B Coppieters, D. Darchiashvili, N. Akaba, Western Security Policy and the GeorgianAbkhaz Conflict. In The practice of federalism. Looking for
Alternatives for Georgia and Abkhazia, Moscow: Ves mir, 1999, p. 66.

1106 The Abkhazian refusal to discuss the federal models was supported also by the national referendum of 1999, which confirmed the widening gap
between the Georgian-Abkhazian opposing status positions. To be precise, in October of 1999 Abkhazian authority anew held the national
referendum, by which the question of Abkhazian independence had been definitively settled by the Abkhaz population. A part of these reasons it is
to be mentioned also a changeover in Russia’s political elite with election of Vladimir Putin to the Russian Presidency in 2000, which signed the
new Russian policy towards the Abkhazian issue. In particular, V. Putin’s policy was characterised in certain sense by pro-Abkhazian approach.
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16. Ending of the official negotiation process

On 25th July 2006, when Georgian President Saakashvili**"’ raised tensions broking the
Cease-fire accord of 1994 through occupying part of Abkhazia, the Upper Kodor Valley the
negotiations interrupted.'® These actions fundamentally changed the tenor of relations between
Georgia and the Republic of Abkhazia putting an end to the official negotiation process. The
military occupation followed by comments from the Chairman of the Defence and Security
Committee of the Georgian Parliament stated publicly that the operation would also establish
control over an “extremely important strategic base ... a place from which one can reach Sukhumi
by air in just five minutes”.**% It explains why the Abkhazians believed that Thilisi was preparing
for further attacks against Abkhazia. In response, the de facto Abkhazian government had insisted
on the withdrawal of the Georgian forces from the upper Kodori Valley and the signing of a
document on non-resumption of hostilities, which were as preconditions for the resumption of
dialogue with the Georgian side. Nevertheless, Georgia refused to withdraw its forces from the
Kodori Gorge and to sign a non-aggression pact. Thus, it rejected to give any guarantees that the
Georgian hostilities against Abkhazia would not repeat. At the same time it continued to make
bellicose noises about military retaking control over Abkhazia

The introduction of Georgian armed units into Abkhazia’s Kodor gorge on 25 July 2006
was declared by Sukhumi as a gross violation of all key agreements (the 1994 Moscow Agreement
on a Ceasefire and Separation of Forces) and a direct security threat. The US and some countries
of the EU, who formally supported Georgia, denied any breaches of the 1994 Moscow Agreement.
By contrast, Russia condemned the 2006 military operations of Georgia as a violations the cease
Moscow agreements. This explains the ambiguous position of the UN in this regard.***°

Nevertheless the UN Security Council condemned the offensive in the Kodori Gorge
through adopting Resolution 1716 in which it expressed:

‘its concern with regard to the actions of the Georgian side in the Kodori valley in July 2006 and
to all violations of the Moscow Agreement on a Ceasefire and Separation of Forces of 14 May

1994 and other GeorgianAbkhaz agreements concerning the Kodori valley’ and urged the

107 Similar to the former president Shevardnadze, who also arrived to power thrown revolutionary overthrown, Saakashvili was lack of legitimacy.
In particular, due to radical turn of the Rose Revolution events and overthrown of Shevardnadze, which resulted in the change in regime with
passing power to Mikhail Saakashvili in Georgia in November 2003. Although Mikheil Saakashvili leadership was the lack of legitimacy at the
national and international levels, the West (especially the US) promptly transferred its support to him, without waiting for him to secure electoral
legitimacy, which came in early 2004.

108 |bid.. para.6

109 |hidem.
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Georgian side to ensure that the situation in the upper Kodor gorge was brought in line with the
Moscow Agreement and that no troops unauthorized by this agreement were present.****

However, the appeal of the UN SC Resolution 1716 of 13 October 2006 to bring the
situation in Kodori in line with the 1994 Moscow Agreement fell on deaf ears in Georgia.

UN Secretary-General Ban Ki-moon also condemned the actions of Georgia n the Kodori
Gorge. He noted in his reports the activisation of Georgia’s land and air troop transfers to the
upper part of the Kodor gorge, together with other facts should be interpreted as evidence of
multiple breaches of the 1994 Agreements on a Ceasefire and Separation of Forces by the part of
Georgia. At the time of the writing of the Ban Ki-moon’s report of 2006, UNOMIG had issued 13
violation reports of the 1994 Moscow Agreement to the Georgian side relating to the introduction
of troops, military vehicles and aircraft into the security zone and obstruction of the freedom of
movement of UNOMIG personnel.***?

On 13 April 2007, the UN Security Council adopted another resolution (1752) that also
called on the Georgian side to bring the situation in the upper Kodori valley in line with the 1994
Moscow Agreement, as well as to finalize without delay the document between Thbilisi and
Sukhumi on the non-use of violence and on the return of refugees.™***

Anew having ignored the provisions of the UN SC resolutions, the Georgian side
continued to build up its army and police presence in the upper Kodori valley, increasing its
strength to 2,500 by August 2008.

Hence, the Kodori occupation by Georgia, its bellicose affirmations and intensive

militarization'**

served as an unequivocal reminder to Abkhaz society that Thilisi was ready to
use force in order to regain Abkhazia. As a consequence, the Georgian side blocked the
negotiation process and made it impossible to agree on the terms of ensuring security and normal
social and economic development of Abkhazia and addressing the most pressing problems facing
its population.

There were some attempts to revive the direct dialogue between conflicting parties but

without success.**®

Ml Resolution of the  Security  Council S/RES/1716  adopted on  the 13 October 2006 (para 3.4)
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1716(2006)

112 5/2006/771 (para 7), http://www.un.org/en/ga/search/view_doc.asp?symbol=S/2006/771

113 hitp://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1752(2007)

14 http/iww.mil.ru/files/table_15_05.doc; A. Krylov Gruzia — Vroraja “revolutsia roz”, http//www.fondsk.ru/article.php?id=1050

115 The initiatives of Western countries were directed to resume a direct dialogue between Tbilisi and Sukhumi in order to settle the Abkhazian
conflict within the internationally recognized borders of Georgia In fact, the period from May to July of 2008 was a sharp rise in the number of
visits by Western emissaries to Abkhazia. Ambassadors of 15 EU countries (in May 2008) and EU Special Representative Javier Solana visited
Abkhazia (in June of the same year). On 17-18 July 2008 the German foreign minister, Frank-Walter Steinmeier, met the Georgian and Abkhazian
leaders too. At the meeting Steinmeier brought a three-stage proposal for a peaceful settlement to them. It is to be more precise, the plan implied
three steps: the first - a commitment to non-violence by all the parties involved, the second - on economic development and the gradual return of
Georgian refugees to the region, and the third - the eventual determination of the political status of Abkhazia within the Georgian State. The first
and second points proved acceptable by both (Georgia and Abkhazia). In fact, Saakashvili, said "Georgia is complying with all earlier signed
agreements on ceasefire and doesn't intend to use force in the settlement of conflicts." While, the de facto president of Abkhazia, Sergei Bagapsh
said after talks with German Foreign Minister Frank-Walter Steinmeier that the sign a non-use of force agreement after Georgian troops have been
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17. Reasons behind the failure

During the years of negotiations the original positions of Georgia remained unchanged at
all times, based as they were on determining the status of Abkhazia within the framework of
Georgia’s territorial integrity, unreadiness to concede substantial autonomy to Abkhazia (that is
concede to Abkhazia effective remedies for realisation of the internal right to self-determination)
and the unconditional return of refugees to Abkhazia. While the Abkhazian approach to conflict
resolution in the course of the negotiations changed. If at the initial of the negotiations the
Abkhazian side under pressure of the mediators allowed the possibility the determining Abkhazia
within the common State with Georgia on the equal basis, but later through different reasons it
refused such solution and focused on its independence. With regard of the Georgian refugees the
Abkhazian approach did not change significantly. It agreed only the return only of those who did
not take part in military operations against the Abkhaz forces. Since a formula for political
compromise was not found the conflicting parties were nonetheless able to establish a constructive
partnership.

The negotiations’ ineffectiveness can be explained by several reasons:
the parties’ positions were different — they were gradually drifting away from each other, in the
same way as Georgia and Abkhazia are moving in opposite directions;

Negative role of mediators, especially at the initial of the negotiations, who displayed an
interest in a particular outcome and did not encourage the Georgian side to explore more flexible
approaches and to soften its position;

Periodic escalations of violence on the part of Georgia (1998, 2001, 2006) which
undermined positive trends in the parties’ attitudes and the implementation of concluded
agreements. In fact, the Georgian violation of agreements led to the absence of trust between the
parties.

The incorrect interpretation of the nature of the Georgian-Abkhaz conflict by the main
stakeholders. Their conceptual distortion is expressed in the tendency to see the Georgian-Abkhaz

conflict as a political conflict motivated by narrow elite interests and as a purely ethnic conflict.

removed from the Kodori Gorge was important. With regard to second-step provision the Georgian president said that the return of refugees to the
Abkhazian region is an inalienable part of the peaceful settlement of the conflict and insisted that all refugees return to all regions of Abkhazia.
However, Sukhumi conceded return of Georgian refugees to only the Gali district and not to other districts of Abkhazia, because "this can lead to
new confrontation between Georgians and Abkhazs." In this way Abkhazia allowed the return of 25,000 ethnic. As for the third step of the
Steinmeier plan, which conceded to Abkhazia wide autonomy within Georgia, instead of outright independence, both sides raised some objections.
See Abkhazia rejects Germany's settlement plan for Georgian-Abkhaz conflict, http://reliefweb.int/report/georgia/abkhazia-rejects-germanys-
settlement-plan-georgian-abkhaz-conflict; http://en.people.cn/90001/90777/90853/6452876.html., see Sergey Shamba: Our state has never known
independence such as we have today», Apsnypress, 23 November 2009; http://www.apsnypress.info/news2009/ November/23.htm
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1118 Byring the period of de facto independence, despite there was no solid support accorded to the
claim of Abkhazian self-determination in the post Soviet period, the Abkhazians built a viable
State.

18. Concluding remarks

In the light of remedial secession doctrine it can be affirmed that Abkhazia meets three
conditions set out by the doctrine. Firstly, Abkhazians have to be qualified as a people. Secondly,
according to UNPO and ONU there was an evidence of widespread and serious violations of
Abkhazian human rights perpetrated by Georgia. The Georgian side, through refusing to sign
cease-fire accords, intensive militarisation and bellicose affirmations, failed to ensure that these
atrocities and widespread violations of fundamental human rights committed during the military
hostilities by Georgian army, documented by the UNPO and the Abkhazian office Prosecutor,
would not repeat. And finally, Abkhazians exhausted effective and peaceful remedies. In fact, the
Abkhazians tried to re-establish the relationships with Georgia through proposing different
projects of common State with Georgia; before and during the Georgian military attacks of 1992-
1994 against the Abkhazian republic, Abkhazia was open to dialogue with Georgia. Additionally,
even after secession from Georgia Abkhazia continued to negotiate with Georgia seeking peaceful
remedies for eventual coexistence within common State until the Georgian occupation of Kodory
Gorge. In the light of ongoing gross human rights violations, failing to effectively ensure human
rights of Abkhazians and denial to concede the internal right to self-determination, Abkhazia
definitely consolidated its independence from Georgia obtaining total control of its historically
belonged territory in 2008. Therefore, Abkhazia can be qualified as a self-determination unit
within exceptional category to exercise external self-determination and classified as coming within
the preview of remedial secession.

To sum up | examined the legal background of the Abkhazian secession from three
perspectives: lawfulness of Abkhazian secession under the Soviet law; the validity of the
Abkhazian claim to secede due to their subjection to foreign occupation (Georgian domination),
and finally under remedial doctrine. This analysis revealed that Abkhazia’s claims to external self-
determination are in accordance with these legal norms of international law, therefore, Abkhazia

had the right to secede from Georgia in international law.

6 The violation in 2006 of the 1994 Moscow Agreement by Georgian military units that entered the upper part of the Kodori Gorge (a
demilitarized zone under the terms of the 1994 agreement) put the end of the Georgian-Abkhazian negotiations.
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CHAPTER 11
THE ISSUE OF RECOGNITION

1. Recognition in international law

It is indispensable to explore how recognition is regulated in international law. According
to international practice, recognition may be extended to a State, to a government and to a
belligerent party.***” I will concentrate only on recognition of States. Recognition is an institution
of State practice that can resolve uncertainties as to the legal status of governmental entities and
allow for new situations to be regulated.**® It confirms the will of the recognising State to
establish relations with the new entity, and implies the acknowledgement that the new entity fulfils
the conditions for becoming an international subject. ***° Recognition is an instrument for
validation of claims to statehood on the part of new entities by existing States.'*?° At the same
time, recognition is an important factor in diplomacy and newly formed States are striving for

recognition to secure their place on the international arena.

2. Theories on recognition

There are two main theories of recognition in international law. Constitutive and declaratory
theories of recognition are termed as classical theories The constitutive school argues that a
recognition of a new entity as a State creates a State. Historic roots of constitutivist theories are
traced back to the Vienna Congress. Accession of any new State to the family of States depended
on the great powers. In this way “constitutivist” interpretation of recognition is a sort of entrance
ticket for a new State to join the exclusive club of States. States seeking recognition could not ipso
facto and ipso jure have rights similar to existing States and particularly to great nations.™?

Recognition, under this model is a deliberate measure taken unilaterally and at the discretion
of the individual recognizing State.'*** As Oppenheim put it shortly “A State is, and becomes, an
International Person through recognition only and exclusively”.**?® Recognition in this sense has a
heavy political agenda behind it, which may have little or no relation to the act of recognition or
even to the benefactor of recognition. Consequently, it makes recognition part of statehood and

implies discretion of the existing State to bring new States into being. Recognition makes a new

M7 H. Lauterpacht, Recognition in International Law, 1947, pp.4-5

18 5. Crawford, The Creation of States in International Law; 2007, p.26

19 A Cassese , International Law, 2005, p.74

1120 pygard and Raic in Kohen, Marcelo G, ed. Secession — in International Law Perspectives, 2006, p. 94

121 1 denpaman., “CoBpeMEHHBIE TEOPHH MEXTyHAPOIHO-TIPABOBOTO MpH3HaHUs", 1965, P.7

122 Anzilotti, 1 Cours de droit international (1929) 160; Kelsen, Principles of International Law, 2nd edn, 1967, p. 142
1123 |_. Oppenheim 161, 9th edn, 1992, p.57.
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State out of a territorial entity, while non-recognition leaves the entity in an indefinite status, that
gives no chances of being considered on an equal footing by other States.''**

However, recognition is solely a matter between the State recognising and the entity being
recognised. If recognition is bilateral and discretionary, then there are no legal restraints to censure
a State extending recognition. The reaction of third States is also irrelevant, since it concerns a
conduct over which any State has discretionary power. The recognising State does not confront
any multilateral mechanism either, since only its relations with the beneficiary matter.*?

In other words, the decision to recognise is subject exclusively to the sovereign will of the
existing State and is made unilaterally without reference to the actions of other members of
international community or even to the objective condition of the entity receiving recognition. For
a constitutivist, effective existence real statehood bears no importance in the absence of
recognition. Under the constitutive theory recognition resides at the complete discretion of the
existing State.*%

Constitutive doctrine can take other forms, one of them is implying a legal duty. In
particular, under this view the existence of a State ‘is a question of fact signifies that, whenever the

necessary factual requirements exist, the granting of recognition is a matter of legal duty’. ***" In

other words, political act of recognition is a precondition of the existence of legal rights.**?

The most defense of this perspective is that of H.Lauterpacht, who conceives of States as
the gatekeepers of the international realm:

[T/he full international legal personality of rising communities...cannot be
automatic...[A]s its ascertainment requires the prior determination of difficult circumstances of
fact and law, there must be someone to perform the task. In the absence of a preferable solution,
such as the setting up of an impartial international organ to perform that function, the latter must
be fulfilled by States already existing. The valid objection is not against the fact of their
discharging it, but against their carrying it out as a matter of arbitrary policy distinguished from
legal duty*®.

Soviet scholar Tunkin sharing this position asserts that the “statehood criteria” are attained

by a community, existing States should recognise that community as a State.™**°.

11241 Brownlie, Recognition in theory and practice, in R.St.J. Macdonald & D. Johnston (eds), The structure and process of international law:
essays in legal philosophy, doctrine, and theory, Dordrecht, Martinus Nijhoff Publishers 1983, 630.

125 Thomas D Grant, Recognition of States, 1999, p.3

126 D, Feldman, Sovremennye teorii mezgdunarodno-pravovogo priznanija, [The modern theories on international recognition], 1965, P.7; Grant,
Thomas D “Recognition of States”, 1999, p.3; Ti-chiang Chen, The international law of Recognition, 1951, p. 13.

127 E 9. 1 Restatement Third §202(1).

128 ) Brownlie (1982) 53 BY 197, 209.

1129 4 Lauterpacht, Recognition in International Law, Cambridge, 1947, passim,spec.38 78, p.146

1130 G, Tunkin, Osnovy sovremennnogo mezgdunarodnogo prava, [The basis of modern international law], p.22.
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Such an opinion implies that there should be workable statehood criteria, established by

1131

international law, the attainment of which qualifies entity as a State and thereafter its

recognition is a mere declaration of fact by the recognising State. 32

According to Crawford this position can reconcile positivism with the declaratory
theory.*® In fact some of the scholars who support the declaratory theory see recognition as a
1134

legal duty, =" whereas the constitutivists, in its classical form (that is depending on the political
decision of existing States), refuses such duty.

The constitutive theory of recognition is challenged by the declaratory theory. Declaratory
theory emerged as a reaction to the constitutive theory of recognition which failed to address the
questions of recognition as early as in 19th century. *** According to this doctrine, recognition of
new States is a political act, that does not bring consequences such as the creation of the new State
as a full subject of international law.**® Some scholars consider the Monroe Doctrine as the
source of declaratory theory.™*” Monroe doctrine of de-facto recognition struck on the principles
of legitimism which served as a basis of constitutive theory.*!*®

The declaratory school asserts that an entity becomes a State when it effectively governs a
territory and the people on it. Recognition simply declares the fact that it has done so. The
Badinter Arbitration Commission tasked by the European Community in 1991 to provide legal
advice on compliance with the EC guidelines for the recognition of States following the
dissolution of Yugoslavia, found that

the existence or disappearance of the state is a question of fact and the effects of
recognition by other States are purely declaratory.™**

Ti-Chiang Chen representing declaratist view wrote that
in general, a nation's existence should be determined without reference to whether or not other
States have officially recognized it.***

Arangio Ruiz sharing this position affirms that since setting up of States and governments

1141

is, from the standpoint of international law, a factual, not a legal event ", therefore recognition or

EZ H. Lauterpacht, Recognition in International Law, op.cit., p. 6; J. Grawford, The Creation of States in International Law, op.cit.. pp. 17-20.
Ibidem.

1133 3, Grawford, The Creation of States in International Law, op.cit.. pp. 17-20.

113 For instance, G. Tunkin. See Osnovy sovremennnogo mezgdunarodnogo prava, [The basis of modern international law], p.22.

1% N. Samkharadze, Russia’s Recognition of Independence of Abkhazia and South Ossetia — Causes of Deviation from Russian Traditional

Recognition Policy, p.72

1136 See T-C.Chen, The International Law of Recognition, for a full discussion of this position. It is of interest that L. C. Green's annotations to the

published edition are consistently constitutivist: in this respect Green follows Schwarzenberger rather than Chen.

137 For instance, see H. Lauterpacht, Recognition in International Law, 1947, p.41; G. Tunkin, Osnovy sovremennnogo mezgdunarodnogo prava,

[The basis of modern international law], p.33.

1% N. Samkharadze, Russia’s Recognition of Independence of Abkhazia and South Ossetia — Causes of Deviation from Russian Traditional

Recognition Policy, p.77

1139 Opinions of the Arbitration Committee, Opinion 1, Article, 1, available at: http://ejil.oxfordjournals.org/content/3/1/178.full.pdf+html

140 Ti-chiang Chen, The international law of Recognition, 1951, p. 13

1141 The argument in regard factual nature of State, proposed by G. Arangio-Ruiz, can be summed up in the following terms:

...[T]he State itself under national law — is a juridical event with regard to both the establishment of the entity and its elevation to personality. The

establishment of a State in the sense of international law is a juridically relevant fact, the only juridical event attached thereto by international (p.
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non-recognition has no effect on existence of a State. According to him recognition as an
ascertainment of the formation of a new State, which can be paragoned to certifying or
“biographical particulars” of physical person.**** He also paragoned the establishment of a State to
the biological coming into existence of a human being as a juridically relevant fact (fatto
giuridico, fait juridique) to which (national) law attaches the legal event or effect consisting in the
acquisition by the individual of a legal personality (18).**** Hence, recognition is not necessary
for acquisition of international personality. The formation of a State occurred through historic
existence as a sovereign entity and realization of subjective elements of normative circumstances.
Under subjective circumstances are understood sovereignty-independence and minimal
organization that concedes an entity to act as an unity. ***

Substantial State practice supports the declaratory view.** Unrecognized States are quite
commonly the object of international claims by the very States refusing recognition. For instance,
an example is Israel, long held accountable under international humanitarian and human rights law
by certain Arab States that persistently deny it recognition.*'*®

These views have their weaknesses and they have been criticised. The constitutivist theory
is criticized for neglecting the rights of new States. In particular, the principle of the sovereign
equality of States is distorted under constitutive model, as new States are subordinated to
supremacy of the existing ones.**’ Most of Soviet and eastern European legal scholars criticized
the constitutivist school because they saw it as tools serving the interests of colonial Powers,
opposing the emergence of new States out of former colonies or adversaries.***® Crawford asserts
that the constitutive view is as a matter of principle impossible to accept:

it is clearly established that States cannot by their independent judgment remove or
abrogate any competence of other states established by international law (as distinct from
agreement or concession). Moreover, the constitutive theory of recognition leads to substantial

difficulties in terms of practical application. How many states must recognize? Can existence be

137) law being the attribution of personality, namely, international rights and obligations, or the capacity thereof... [States], together with their
legal systems, factual entities from the standpoint of international law. Assuming, though, that it could be argued that the States’ international
persons cannot be anything but juristic entities, such quality being a sine qua non condition of their international legal personality and of the very
existence of international law itself (any legal rules vesting them with rights and obligations)... [E]ven if the States’ international persons were
really juristic persons, they are not juristic enough (so pervasively penetrated or structurally conditioned, if at all, by international law) for the
attribution to them of objectionable officials’ conduct for international legal purposes to be fully, and thoroughly conditioned by international legal
norms.. Not even international rules (conventional or customary) imposing upon a State obligations affecting its structure ... would directly affect
such a state of affairs. Any structural modification brought about within that State’s national law as a result of the State’s compliance with any
such obligations will remain, from the standpoint of international law, as factual as that same State’s pre-existing structures and any future
modification thereof. Indeed, no one but the State itself could possibly alter the State’s organic structure.

142 G, Arangio-Ruiz, La persona internazionale dello Stato,op.cit., pp. 79-80

14 G. Arangio-Ruiz, Eighth report on State Responsibility, =~ A Special Rapporteur , /CN.4/476 & Corr.l, 1996, p.138,
http://legal.un.org/ilc/documentation/english/a_cn4_476.pdf

4G, Arangio-Ruiz, La persona internazionale dello Stato, op.cit., p.80

1% Montevideo Convention, Arts 3, The political existence of the State is independent of recognition by the other States, 6. Also: 1 Restatement
Third 8202(1); Badinter Commission, Opinion No 10 (1992) 92 ILR 206, 208; Reference re Secession of Quebec (1998) 115 ILR 536, 589-90.
Further: Talmon (2004) 75 BY 101, 106-7.

116 Craven, in Evans (3rd edn, 2010) 203, 244.

47 4, Lauterpacht, Recognition in International Law, 1947, p.41

14 D, Feldman, Sovremennye teorii mezgdunarodnogo pravovogo priznanija, [Modern theory of international recognition], 1965, p.26
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relative only to those states which recognize? Is existence dependent on recognition only when
this rests on an adequate knowledge of the facts? More vitally, does non-recognition by a state
entitle it to treat an entity as a non-state for the purposes of international law, for example, by
intervening in its internal affairs or annexing its territory?*4°

In regard to arguments against legal duty to recognition it can be noted that there are not
clear defined statehood criteria, established by international law, the attainment of which qualifies
entity as a State. There is no authoritative definition of the relevant criteria of statehood.

Moreover, this approach can be seen in contract with factual nature of States. Under
Arangio Ruiz’s thesis on factual nature the formation of a new State is a matter of fact, and not of
law and the criterion of statehood must be effectiveness and not legitimacy. ***°
The declarative theory, in turn, is criticized for being not clear as to the legal importance

of recognition and, sometimes, even for neglecting the political ingredient of the act. ****

3. Background to Georgia’s recognition

As known the recognition is a two-step process: 1) declaration of recognising States of the
fact that a new entity is created with sustainable government and 2) establishment of official
relations with the new state. ™2

During the existence of the USSR in 1990-1991 and soon after the collapse of the Soviet
Union the Georgian authorities newly declared the independence of the Georgian State. However,
none of exiting States recognised the new State-aspiring Georgian entity.** The reason why in
1990-1991 the Georgian like-state entity did not obtain recognition was non-correspondence of
the Georgian entity to statehood’s criteria. In particular, such unilateral secession from the USSR
was considered a violation the principle of the self-determination and the territorial integrity of the
USSR. After the de-facto collapse of the USSR the new formed Georgian entity did not obtain
recognition from the existing States due to the hostilities in the South Ossetia and the civil war in
Mingrelia. As a consequence of the civil war, Georgia was divided between the supporters of the

deposed President Gamsakhurdia and the adherents of the new government.**>* The revolutionary

1149 3 Crawford, The Creation of States in International Law (2nd Edition), 2007, Oxford Public International Law.
1150 Arangio-Ruiz (1975-6) 26 OzféR 265, 284-5, 332. See also the formulation in Willoughby, Nature of the State, 195: ‘Sovereignty, upon which
all legality depends, is itself a question of fact, and not of law.” See also L.Oppenheim (8th edn), vol 1, 544, §209; and the somewhat different
formulation in Oppenheim (9th edn), vol 1, 120-3, §34.
151 For istance, see Thomas D Grant, Recognition of States, op.cit., p.1; E. Lauterpacht, International Law, Vol. | The General Works1970, The
University Press, 308, 337-48; David Turns, The Stimson Doctrine of Non-Recognition: Its Historical Genesis and Influence on Contemporary
International Law, Chin.J.l.L., 2, 2003,105-43 2003, 2 Chin JIL 105; M. Fabry, Recognizing States, London: Routledge, 2011, pp. 135-7.
1152 Oppenheim, International Law, Vol. 1 para. 71, http://www.gutenberg.org/files/41046/41046-h/41046-h.htm#Page_16
158 v/ A. Zakharov, A.G. Areshev, Priznanie nezavisimosti Juzgnoj Osetii | Abkhazii: Istorija, politika, pravo [Ricognition of Independence of
South Ossetia and Abkhazia: history, policy and law], M. MGIMO MID Rossija, 2008; Alexei Zverev,
Ethnic Conflicts in the Caucasus 1988-1994, Contested Borders in the Caucasus, by Bruno Coppieters (ed.), 1996, VUB University Press,
http://poli.vub.ac.be/publi/ContBorders/eng/ch0103.htm; V. Chirikba, The International Legal Status of the Republic of Abkhazia In the Light of
lg&ernational Law, http://abkhazworld.com/aw/analysis/911-int-legal-status-abkhazia-vchirikba
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insurgent government Georgian Military Council, who came to power in 1991, lacked both
popular and formal legitimacy.'*>> Realizing the necessity of winning acceptance into the world-
community, the putchists invited Edward Shevardnadze to abandon his Moscow retirement and
lead them.

For the Georgian Military Council, this was a brilliant move. ***® Eduard Shevardnadze,
serving as Soviet foreign minister under Mikhail Gorbachev during the glasnost and perestroika
years, enjoyed a good reputation amongst the West’s community of diplomats and politicians.**’
In fact, being in post when the Berlin Wall came down and in the lead-up to the collapse of the
Soviet Union earned him a good reputation to the eyes of the West, which ‘felt gratitude,’
especially Germany.™**® For this reason in March 1992 Western countries established diplomatic
relations with Georgia as soon as Eduard Shevardnadze, former first secretary of the Georgian
Communist Party (1972-1985) and then Soviet Minister of foreign affairs, returned to Thilisi and
assumed the position of a chairman of the Georgian State Council (which replaced the Military
Council in April of the same year).***® Major Western leaders believed that E. Shevardnadze was
a the right person to move Georgian State towards democracy.'*®® They recognised Georgia
within the Soviet administrative line established by 1. Stalin: that is, including Abkhazia.
However, they lacked full knowledge of the cultural, historical and legal aspects of this former
Soviet sub-unit, and did not realize how ancient issues posed by the antagonistic coexistence
between Georgians, Abkhazians and other ethnic groups would have soon reemerged. Indeed the
majority of Western States ignored the tangled issues posed by Stalin's administrative frontiers,
whose traumatic consequences were shown by the war in Abkhazia and then in S. Ossetia. .

Membership of the International Monetary Fund (IMF) and World Bank soon followed.*'®*
Finally, on 31 July 1992 Georgia was admitted to the United Nations (UN).*®

1163

Moreover, the candidacy of E. Shevardnadze was supported by the Russian Federation,” which

was recognized as a continuator of the Soviet Union. Boris Yeltsin, the president of Russia
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contributed to the admission of Georgia to the United Nations and, he openly supported Georgia in
the Abkhazian conflict, providing political, economical and military aid.****
Undoubtedly, without Edward Shevardnadze, Georgia’s fate in (and from) March 1992

would surely have been entirely different.

4. The recognition of Georgia: was it premature?

There are several modalities of recognition of a new State as well as non-recognition. It could
occur either unilaterally or collectively. Unilateral recognition occurs when an existing state,
international legal personality recognises that another entity claiming to be a State meets the
requirement of statehood and is therefore regarded as a State, in the sense of international law.*®°
Collective recognition occurs, when a group of States recognises the statehood of a new entity
directly, by an act of recognition, or indirectly, by the admission of the State to the international
organisation.**®® First unilateral recognitions of Georgia came from States such as, England, USA,
Russian Federation and others. Then Georgia was admitted to the United Nations within its Soviet

boundaries (i.e. including Abkhazia).!**’

Recognition, as the practice of States shows™®®

, implies the will to deal with the new State
as a full member of the international community.**®® Since this is a political act, it is discretionary
and no rule can actually compel States to provide recognition. This explains the fact that, the act of
the recognizing State is conditioned principally by the necessity of protecting its own national
interests, which lie in maintaining proper relations with the new State or the new government.
170 For this reason, States tend to view the decision to recognize or not recognize an entity as a
State as a political decision, albeit it exists within an international legal framework, which is not

d 1171 .

clearly define In fact, there is no authoritative definition of the relevant criteria of

statehood.**"? However, there is one of the most relevant legal formulations of statehood appears
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in Article | of the Montevideo Convention on the Rights and Duties of States (1933) *"*, which
can be considered at least a basic consensus of the minimal preconditions for statehood: effective
and independent governmental control, the possession of defined territory, the capacity to freely
engage in foreign relations and effective control over a permanent population.**™ According to
Rai¢ when an entity that does not (yet) meet the foundational requirements of statehood is to be
qualified as the premature recognition'!”® Therefore, it is to be assessed whether Georgia at the
moment of its recognition satisfied the statehood criteria for recognition and the requisites for
admission to the United Nations.

At the moment of the recognition, Georgian revolutionary government, headed by
Shevardnadze, fulfilled the requisite of a permanent population. As for territory it exercised
control only over one third of territory, within which Georgia was recognized in 1992. In
particular, it did not exercise effective control over Abkhazia, Adjaria, Mingrelia and South
Ossetia. Georgia reestablished effective control over Mingrelia**”® and Adjaria in 1993'*"". As for
Abkhazia and South Ossetia, they presently are still out of Georgian jurisdiction. For this reason
some experts consider Georgian recognition as premature.**® In fact, recognition of the Military
Council headed by E. Shevardnadze came despite lack of effective power to rule throughout its
territory and regardless of the wars in Mingrelia and South Ossetia.'*"

Moreover, in modern international law, there is obligation to refrain from recognition of
States, whose government was established through violation of the an obligation arising under a
norm of jus cogens. Such government should be regarded as having no legal existence.**® As
known, at the time of the recognition of Georgia, the armed conflict between the Georgians and
the Ossetians had been in progress for about one year.**®" Under terms of international law, before
the recognition of Georgia within the Soviet frontiers, the military action of Georgia against South
Ossetia should be qualified as an aggression, in contrast with Article 2 (4) of the UN Charter
regarding prohibiting the use of force. In fact, soon after the USSR’s collapse, the main reasons of
non-recognition of Georgia, on the part of the international community, was the war in South

Ossetia. 182
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Moreover, external independence of Georgia could be put into question, due to Russian
military presence on its territory at the time of recognition. The Georgian armed forces were
unable to effectively counter Gamsakhurdian forces without Russian military support. Through the
establishment of five Russian military bases, Shevarnadze’s own hold on power was assured and
then was Gamzakhurdia defeated . Russia provided not only military, but also economic support
for Georgia.

The military presence of Russians was provided by means of the so-called Tashkent
Agreement on collective security with Georgia.™®® Under this Agreement, despite the fact that
Georgia was not a member of the CIS, it obtained the right to a military quota, to whom only
members of the CIS were entitled. Indeed, treaty obligations, including military base concessions,

do not affect the sovereignty of State parties.*®* Therefore, the support by Russian contingents*'*®

cannot be seen as any evidence of a lack of formal independence of Georgia. %

According to a wide opinion, statehood requisites in present international law should
include democracy as an additional standard for the qualification of an entity as a State.**®” In the
case of Georgia, at that time of recognition, Shevardnadze’s regime (which in January 1992 had
ousted the constitutionally elected president, Zviad Gamzakhurdia) had no mandate from the
Georgian people as elections were scheduled for October 1992. In particular, in 1992 the Military
Council headed by Shevardnadze triggered the civil war, and thus came into power through use of
force, that is, by means of revolutionary overthrow, and not through democratic elections.
Therefore, this kind of government did not fulfill the democratic standards at the moment of
recognition.

Moreover, according to a group of scholars, the new practice of recognition of States of
Eastern Europe and the former Soviet Union since 1991, which was established by the EU (then
EC) Member States, has overridden the traditional principles of regarding recognition based only
on effectiveness.™® These new criteria are designed to evaluate the candidates in terms of the
reliability as partners in international relations, considering the extent to which they are able and
willing to be politically integrated in the international community. Only after fulfilment these

criteria, set up by the EC, should a new entity be recognized and integrated into the community of

18 Toco60p 0 Konnexmusnoii Besonacnocmu ot 15 mas 1992 roxa, http://www.odkb-csto.org/documents/detail php?ELEMENT _ID=126

1184 Higgins, Development, p. 32. On military 'servitudes' generally see ibid., pp. 31-4; Esgain, in O'Brien (ed.), The New Nations in International
Law and Diplomacy (1965), pp. 42-97; Delupis, International Law and the Independent State (1974), pp. 200-23.

18 TTozoeop o Komnexmuenoti Besonacnocmu ot 15 wmas 1992 roma, http://www.odkb-csto.org/documents/detail.php?ELEMENT _1D=126
KommMronuke o utoram Berpeun b. H. Enbina M O. A. IlleBapananze ot 24 urons 1992 ropa, at

http://sojcc.ru/soglashenia/print:page,1,50.html.

1188 g |akoba, Abkhazia de facto ili Gruziya de jure? [O politike Rossii v Abkhazii v postsovetskiy period, 1991-2000 gg.], p. 17.

187 Henry L. Stimson, States in International law, pp. 8-9, https:/www.britannica.com/topic/international-law/States-in-international-law;

T.M. Franck, Legitimacy and the democratic entitlement, FOX G.H. and B.R. ROTH (eds), Democratic Governance and International Law,
Cambridge, Cambridge University Press 2000, p.85.

118 C. Hillgruber, The Admission of New States to the International Community, at http://www.ejil.org/pdfs/9/3/664.pdf; A.E. Eckert, Constructing
States: the Role of the International Community in the creation of New States, at https://www.princeton.edu/jpia/past-issues-1/2002/2.pdf; H.
Kelsen, Recognition in International Law: Theoretical Observations, The American Journal of International Law, Vol. 35, No. 4,1941), p. 605.
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States and the international community.**® Therefore, the premature recognition on the part of the
states of EU and the USA can be explained by the fact that in the eyes of the Western states the
government guided by E. Shevardnadze, was considered as a reliable partner, willing and able to
be integrated into the international community. However, these new terms of recognition,
established by the EU Member States, do not yet form part of customary international law in order
to develop international law in a particular direction and there were not applicable to Georgia."**
Hence, basing above mentioned that in 1992 the recognition of Georgia can be considered
premature. According to the Professor of Caucasian studies George Hewitt, the Georgian
recognition on the part of the international community was not only premature, but also a
geopolitical error, which led to bloodshed.**** Professor Hewitt also affirms that in order to be
recognized Georgia had to respect the prohibition of the use of force, that is, to stop the war in

South Ossetia and Mingrelia.***?

5. Admission to the United Nations

On 31 July 1992 Georgia was admitted to the UN."% B. Eltsin, the President of the Russian
Federation, which was recognized as continuator of the USSR, also contributed to the admission of
Georgia to the United Nations (UN)'**. After its admission to the United Nations, the statehood
of Georgia cannot be called into question.™*® The admission to the UN is a legal procedure, which
occurs through emanating of legal acts by the force of Art. 4 of the UN Charter. As is known, new
members to the UN should satisfy certain requisites. In particular, Art. 4 (Item 1) of the UN
Charter explicitly establishes that all States: “peace-loving States which accept the obligations
contained in the present Charter and, in the judgment of the Organization, are able and willing to
carry out these obligations”.***® Thus, in order to be admitted to the UN a member should meet
the criteria of statehood and be “peace-loving,” accept obligations that derive from the Charter of
the UN and to be subject of valuation of willingness to carry out these obligations.*®” Any State
which submits an application to the United Nations is subject of discretionary valuation of the UN
competent organs, which decide upon its application for membership. However, the General

Admission and the Council Security on admission of a new applicant to the UN does not judge on

EZE C. Hillgruber, The Admission of New States to the International Community, at http://www.ejil.org/pdfs/9/3/664.pdf.
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192 1, Lauterpacht, Recognition in International Law, op.cit., pp.7-11
1% GA, A/RES/46/241, Admission of the Republic of Georgia to membership in the United Nations, 31 July 1992, at
http://www.un.org/documents/ga/res/46/a46r241.htm
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1998, pp. 491-509, 1998
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1197 C. Focarelli, Diritto internazionale: il sistema di Stati e i valori comuni dell'umanita , vol. 1, Padova, Cedam, 2008, p. 67.
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the merits of the question and on its adequacy of an applicant.***® As seen before, Georgia did not
even meet the minimum standard required for admission as a member of the United Nations. In
particular, Georgian admission to the UN was in contrast with Art. 4 (1) of the UN Charter,
because Georgia did not have effective government and did not correspond to the definition
‘peace loving’ because of the wars in Mingrelia and the South Ossetia.

For the above-mentioned reasons a group of scholars maintain that the recognition and

admission to the UN of Georgia was premature.*'*°

6. Non-recognition of Abkhazia and its legal consequences in 1991-2008

In contrast to Georgia, Abkhazia did not obtain recognition. Its requests for recognition and
admission to the UN were ignored. It is important to specify that the Abkhazian government
appealed to the international community before the formal recognition of Georgia.*?®
It is necessary to examine the effects of non-recognition on Abkhazia in 1991-2008. The question
of the legal effects of recognition and non-recognition is associated with the prevailing declaratory
theory, according to which recognition is merely an acknowledgment of the facts.'*%*

There is no general rule of international law which regulates the forming of a new entity,
therefore, the establishment of a new State or government is not a breach of international law is
simply a question of fact, and recognition and non-recognition usually have no legal effects. Its
existence is a question of pure fact'?%,

If an entity satisfies the requirements of statehood in terms of effectivity, it has to be
considered as a State with all international rights and duties and other States should consider it as
such, i.e. in terms of equality.?®® After its formation, a non-recognized State became a part of
situations deriving from customary law.*®* Customary norms, that frequently contemplated the
establishment, modification and dissolution of States, are binging them under international law.*®

However, recognition can sometimes have a constitutive effect, that is, if the establishment
of a State or government is in violation with international law, the State or government has no
legal existence. Only its recognition by the international community is a necessary condition for

coming into existence on the international plane. 2%

1% pid..
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PI'TDY, 2004, p. 203.
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12021 Brownlie, Principles of Public International Law, 1990, Clarendon Press, 1998, pp 143-147.
1203 Tynkin, op.cit., p.37.
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Under the prevailing declaratory theory of recognition*?%’

1208

, since Abkhazia came into

existence in line with international law, =™ its recognition or non-recognition by the world powers,

is not affecting the existence of Abkhazia at least as a State-like entity.*?*°

In other words, non-recognition of the statehood of Abkhazia by the international
community could not either deprive it of its legitimacy, or nullify the existence of the Abkhaz
State, inasmuch as de jure recognition by Georgia or by any other government will not create the
Abkhaz State or give it any additional legitimacy. ***° It exists independently of these factors,
albeit its international legal personality could be limited.

Nevertheless, it is clear that official recognition is of huge political significance for an
entity seeking to become a new actor on the international stage. In fact, Tunkin affirms that even
though the recognition does not create a legal personality of the State, its legal implications are
obvious, since it creates ‘“solid legal basis for relations between the two States.” 1211 Even
individual acts of recognition may contribute towards the consolidation of a status. At the same
time, the more States recognise the new entity, the stronger its position in international law
becomes.*?*?

Recognition allows a State to fully promote its rights and to behave like an equal partner in
relations with existing States. Moreover, in the countries of common law the recognized States
enjoy privileges and immunities of a foreign State, before the national courts, which would not be
allowed to other entities. While, in the countries of continental law there is the principle of locus
standi, according to which not only recognised States but unrecognised one are entitled to appear
before national courts of non-recognising Sates and have immunity from the jurisprudence of the

1213

latter. In certain cases, recognition can even consolidate the independence of a new State,

especially in doubtful, controversial, or unstable situations.***
Non-recognition may be an expression of disapproval of some aspect pertaining to the new
State”.*?° In other words, non-recognition presumes unwillingness to deal with new State as a

member of the international community. The consequent absence of diplomatic relations would

12071, Oppenheim, International Law §§ 71, at 125 (Hersch Lauterpacht ed., 8th ed., 1955) (“A State is, and becomes an International Person
through recognition only and exclusively.”); H.Lauterpacht, Recognition of States in International Law, 53 Yale L.J. 385, 419 (1944) (describing
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Law of Nations: An Introduction to the International Law of Peace (Humphrey Waldock ed., 6th ed. 1963); Ti-Chiang Chen, The International Law
of Recognition: With Special Reference to Practice in the United States (L. C. Green ed., 1951); lan Brownlie, Principles of Public International
Law (1990); D. J. Harris, Cases and Materials on International Law (1983).
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12091 Brownlie, Principles of public international law, 7th edn, Oxford, Oxford University Press 2008, 184 p., T. Chen, The International Law of
Recognition, London, Stevens and Sons, 1951, 61 p.; J., Crawford, The creation of states in international law, 2nd edn, Oxford, Clarendon Press,
2006, LXXII, p.114; H. Lauterpacht, Recognition in International Law, Cheltenham, Elgar 2012, 42 p.
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1211 G, Tunkin, Osnovy sovremennogo prava [The basis of modern law], p.22.
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affect the position of the unrecognized State, in asserting its rights against unrecognizing States, or
before courts in common law States.***°

Indeed, non-recognition not only hinders unrecognised State to be a full-fledged actor in
the realm of international relations but sometimes can even lead to the failure of entity seeking
recognition to establish itself as a State.’®’ In the case of Abkhazia, non-recognition did not
prevent it from achieving a stable political system and a viable economy, with state-like structures
and democratic presidential and parliamentary elections’.*?*® In spite of non-recognition, Abkhazia
has been able to hold its position as a State-like entity, even without assuming formal role as an
international law subject.

As stated by the American Law Institute:
An entity not recognized as a State but meeting the requirements for recognition has the rights of
a State under international law in relation to a non-recognizing State.**'°

In fact, an unrecognized State is entitled to enjoy certain rights and be subject to
obligations deriving from customary law, for instance, the rights to defend its integrity and
independence, to provide for its conservation and prosperity and consequently to organize itself as
it sees fit.'??° The exercise of these rights by an unrecognized State has no other limitation than the

exercise of the rights of other States according to International Law. *##*

7. The recognition of Abkhazia in 2008

By the time of its recognition by six UN member-states (in 2008 by Russia, Nicaragua and
Venezuela, Nauru, Tuvalu e Vanuatu'??; then in 2018 by Syria'??®)'?** Abkhazia had effectively
seceded from Georgia, meeting all internationally accepted criteria to be qualified as a State.'?*°
Even under the conditions of non-recognition and blockade, over a period of 17 years it was
effectively a self-governed independent polity and subject of international law.'??® The separation
of Abkhazia, which started in 1990, became a fait accompli long before their formal recognition.

In fact, territorial integrity within the former borders of the Georgian SSR was not attainable.

1216 N, Ronzitti, Introduzione al diritto internazionale, seconda edizione, Torino, G. Giappichelli, 2007, pp.49-50.
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https://web.archive.org/web/20141006191232 at 10 (1958)
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Georgia, though it claimed the territory of Abkhazia, was not in a position to establish effective
control over it by political or military means.'?*’

Moreover, there was no resolution nor decision of an organ of the United Nations, which
imposed the existing States the duty to non-recognition of Abkhazia.'**® Support for the concept
of the duty of non-recognition of States created through a serious breach of international law was
provided by the International Court in the Kosovo advisory opinion.*??® Article 41(2) of the ILC
Articles on the Responsibility of States for Internationally Wrongful Acts takes this further,
providing that ‘no State shall recognize as lawful a situation created by a serious breach’ of an

1230

obligation arising under a peremptory norm of international law~=". In that context, there is

obligation not to recognize as lawful situations created by a serious breach of international law
such as illegal acquisition of territory*®:; and not to render aid or assistance in maintaining the
situation.?®2 Therefore, the recognition of Abkhazia by five UN member-states only formalized
and started to consolidate the the status of Abkhazia as a subject of international law. In fact, even

individual acts of recognition may contribute towards the consolidation of this status.

1227 1bid..
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CONCLUSIONS

At the core of the Abkhazian case is the question of its legal status, that involves relevant
international law issues such as the right to self-determination and the criteria for boundary
delimitation between new States in the post-Soviet area. In particular, on the one hand, Georgia
advances territorial claims on the Abkhazian territories affirming that Abkhazia is its integral part.
On the other hand, the Abkhazian Republic states to be an independent and sovereign entity,
which exercised sovereign rights on the mentioned territory. Solution to these territorial
boundaries’ disputes would be essential for the maintenance of international peace and security in
the area.

The main conclusions that can be drawn from this research are:

1) Abkhazia had a long history of independent statehood before becoming a part of the
Russian Empire (1864), in which had the status of a province, just as Georgia. Then Abkhazia was
not part of Georgia nor was part of the administrative units which would be later called Georgia.
The Georgian State did not exist at that time. Moreover, there were no rules at that time that

disciplined the relations between Georgia and Abkhazia.

Then in 1922, Abkhazia took part in the constitution process of the USSR as a first-level sub-
units: once again, this was the same status that Georgia had. But soon, under decision of J. Stalin,
against the will of Abkhazians, the status of republic was downgraded to that of a second level
sub-unit, within the Georgian Soviet republic in the framework of the Soviet Union. Obviously,
only the USSR had the status of an international law subject. The Abkhazian people during the
whole Soviet period opposed to this incorporation. They obtained a chance to secede from Georgia
only in 1990-1991 through the law “Law on the Procedure for Resolving Questions Connected

with a Union Republic's Secession from the USSR

on secession of April 3,1990 and the
referendum of 1991. However, after the collapse of the URSS, Abkhazia‘s attempts to crystallize
its independence was hindered by international non-recognition. By contrast, Georgia obtained de
jure recognition within the Stalin-drawn frontiers’ territory, that include Abkhazia. Despite this,
Abkhazia was capable of maintaining its independence from Georgia and continued its state-
building process. After 27 years, this process seems now consolidated and by 2008 came

recognition of 6 UN members (now five UN members'?4).

1233 3akon CCCP or 3 ampems 1990 r. «O mHoOpsiIKe pEIICHHs BONPOCOB, CBS3AHHBIX C BHIXOJOM COFO3HOM pecryomukm u3 CCCPy, at
http://constitutions.ru/?p=2973.
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2) Nowadays Abkhazia can be considered as a subject of international law due to its
government’s effectiveness over the territory and to its independence. The government is
democratically elected by the Abkhazian people and exercises its sovereignty over a defined
territory the same that historically belonged to Abkhazia. In other words, Abkhazia qualifies as a
superiorem non recognoscentes entity that could develop international relations with other States
on an equal basis.

3) Abkhazian effectiveness is not in doubt. The role of effectiveness in international law is
crucial for status of territorial entities. The sole external limits of acceptance of the principle of
effectiveness are ex iniuria ius nor oritur. In fact, the creation of a State cannot contravene
international law: non-compliance with fundamental principles of the international community
such as jus cogens leads to a lack of legitimacy of a State on the international plane. Such an
unlawful territorial situation can be legitimate due to the acceptance by international community.
In other words in the case of the violation of peremptory norms (e.g., external aggression),
international law denies the quality of “State” to a secessionist entity, notwithstanding its
“effectiveness.” Investigation of the legitimacy of the statehood of Abkhazia, which has given rise
to matters of territorial integrity and self-determination, gave grounds to affirm that Abkhazia
seceded in line with customary law and jus cogens for following reasons. Abkhazia’s secession
was peaceful (through the law on secession and the All-Union referendum). It could not constitute
the violation of the territorial integrity of Georgia. In fact, at that time Georgia was not subject of
international law. Both Abkhazia and Georgia were autonomous entities within the sovereign
entity — USSR. Only the USSR had international subjectivity. After the secession (dissolution) of
the USSR before the Georgian de jure recognition, separation of Abkhazia from Georgia was a
“fait accompli”. Hence it can be argued that Abkhazia has never been part of the State called

Georgia at the time of its recognition.

4) In 1992 Georgia obtained recognition over a territory including Abkhazia (or, at least, the
issue was not raised by any of the recognizing States). Then, claiming for its territorial integrity,
Georgia launched hostilities against Abkhazia and occupied it in a month. However, such an
aggression and the following occupation could not provide any territorial title over Abkhazia. The
Abkhazian counteroffensive (called “Patriotic War” by the Abkhazian people) and expulsion of
the Georgian troops from its territory in 1993-1994 (in 2008 from Kodory Valley) are to be
regarded as lawful, being grounded on the self-determination and on the inalienable right to self-
defence. In fact, the government of Abkhazia has formulated its claims to secession claiming its

right to self-determination.
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5) Though not yet established by a clear international law norm, the so-called right of
remedial secession has been analysed by several works of scholars and it’s worth considering
whether such right could be claimed by Abkhazia. Therefore, | tried to establish whether

conditions for such kind of lawful remedial secession have been met in the Abkhazian case.

First of the all the holder of this right can be only peoples. Indeed, the population of the
Abkhazia’s Republic can be regarded as a people. Abkhazians were the titular ethnic group, but
due to several historical reasons, at the time of the USSR they did no longer constitute a majority.
This created many difficulties for Abkhazia’s secession from Georgia during the Soviet period.
However the Abkhaz national movement appealed to the “will of the majority”, as revealed by
means of the All-Union referendum and other regional self-convened referendums of 1994 and
1999. All the non-Georgian population of Abkhazia supported the secession from Georgia. Given
the extreme oppression suffered during the common coexistence within the USSR , the gross
human rights violations occurred in 1918-1919, 1992-1993 and considering the denial by Georgia
in 1990-91 of any meaningful political participation, Abkhazia could be qualified as a people
entitled to self-determination by means of a remedial secession. Therefore, according to this

theory, the Abkhazian community lawfully consolidated its independence from Georgia, in 2008.

6) The principle of estoppel could also be invoked to support the claim by Abkhazia over the
territory that historically had belonged to it. On the one hand, Georgia abrogated Soviet law and
the all agreements concluded during the Soviet time. On the other hand, however, it demanded
respect for a piece of the same Soviet law providing for the delimitation of the internal boundaries
set up by J. Stalin. Indeed, the incorporation of Abkhazia in the Soviet Georgia was exclusively
motivated with political needs of the former Soviet Union, that had nothing to do with actual
needs of local people. As Georgia declared that Soviet legislation was null and void, it should now
be precluded claiming any rights over Abkhazia allegedly grounded in that legislation. In other
words, it seems that Georgia forfeited the right to demand preservations of the boundaries set

under the Soviet rule.

7) The analysis of the treaties concerning territorial boundary delimitation in the area allow
for the conclusion that there is no single legal document, which would bind Georgia and Abkhazia
within a common State framework. In particular, the Moscow Treaty of 1920 cannot be invoked
because it has become void, being in contrast with jus cogens superveniens . In fact, by the
Moscow Treaty Russia granted to Georgia the freedom of extending its rule over Abkhazia. This
was meant to assure that Russia would not react to any use of force by Georgia in the region: a

promise that , definitely runs in contrast with the presently well-established peremptory norm of
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general international law (jus cogens) on the prohibition of the use of force. Consequently, that
treaty cannot be a legal basis for inclusion of Abkhazia into Georgia.

The CIS treaties did not concern nor define any boundary delimitation, as their purpose
was the foundation of the Commonwealth of Independent States.

Moreover, the lack of any legally binding agreement providing for the inclusion of
Abkhazia in the Georgian republic was implicitly affirmed by the 1994 Moscow agreement, which
stated that “future plans” would be made for reintegration of these two state entities:

A phased action programme will be worked out and proposals on the re-establishment of
State and legal relations will be elaborated .

8) The case of Abkhazia cannot be considered as a proper field for the application of the uti
possidetis rule.. The main arguments in this regard can be summarized in the following way. In
general, uti possidetis is inapplicable to the dissolution of the USSR because the historical and
political context is totally different from cases in which that principle has been applied. And no
legal act or instrument adopted within the framework of the USSR secession referred to uti
possidetis.

9) If applied outside the original colonial context, the principle uti possidetis, might infringe
the principle of self-determination of peoples, thus causing further conflicts. In the case of the
Abkhazian region its application would end up ignoring the right of one or the other people living
in the territory, i.e. failing to take into account the different languages spoken, and the different
culture. And, more than that, an application of the uti possidetis rule would not allow people to
decide which side they wished to pledge their allegiance to. By its obsession with territorial status
quo, it put ‘the destiny of the territory above the destiny of the people'. Therefore, the application
of uti possidetis from the outset precluded any debate over the adjustment of boundaries, thus
leaving some people on the ‘wrong' side of the border ripe for ‘ethnic cleansing' and prolonging
unjust borders. As stated by Steven Ratner regarding the dissolution of Yugoslavia: the extension
of uti possidetis to modern breakups leads to genuine injustices and instability by leaving
significant populations both unsatisfied with their status in new States and uncertain of political
participation. By hiding behind inflation notions of uti possidetis, State leaders avoid engaging the
issue of territorial adjustments — even minor ones — which is central to the process of self-

determination.*?%

1255 https://documents-dds-ny.un.org/doc/UNDOC/GEN/N94/202/07/IMG/N9420207.pdf?OpenElement; Declaration on measures for a political
settlement of the Georgian/Abkhaz conflict signed on 4 April 1994, op.cit. http://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-
4E9C-8CD3-CF6E4FFI6FF9%7D/Georgia%2051994397.pdf

12% 3 Ratner, (1996) ‘Drawing a Better Line: Uti Possidetis and the Borders of New States” AJIL90(4), p591
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As history teaches, uti possidetis principle can provide a peaceful solution to boundary
disputes only in cases in which its application has been based on consent, without such consent, it
is dangerous. In fact, when uti possidetis was contested by one interested part of peoples, the risk
of instability and clashes increases enormously, as seen for instance in South Africa. Anne Peters
gives as an example of this, maintaining that:

No doubt, without the clear consent of the population of the territory to alter the territorial
configuration of the area concerned, this would have a serious political impact and would raise
questions in the context of the application of the principle of self-determination...**®

Notably, in Peters' view, such consent of the population is supposed to be ascertained by the
means of a referendum. In fact, in most cases a referendum would provide the best possible
procedure for establishing a State boundary. However, the referendums conducted on the different
levels of the Soviet sub-units revealed that there was no consent of the population affected by it.
Consequently, the preconditions for the uti possidetis principle’s application were not present in
the framework of the dissolution of the USSR.

Even if we admit its application to the USSR secession, the principle could not operate at the
level of the Soviet Union republic (on the level of the first-level sub-units). From the perspective
of uti possidetis juris it should be in line with all the Soviet legal and administrative acts clarifying
the issue of the boundary delimitation within the new States (former sub-units of the Soviet
Union), and not limited only to the constitutional norms, which were ambiguous and did not give
answer to the question of ‘whether' their boundaries should be, and not where these should run.
Therefore, uti possidetis cannot be basis for justifying the Georgian territorial claims to Abkhazia
either.

Also, an incorrect interpretation of the USSR domestic law led to avoiding the potential uti
possidetis s application to the secession of new States which emerged from the Soviet Union, and
which privileged not only the first level sub-units, but also the sub-units within them.

10) The case of Abkhazia illustrates the contradiction between two principles: self-
determination and territorial integrity, each one interpreted in an instrumental way by the States
according to their own political interests. The following points can give evidence to such
contradiction. At the time of the Georgian secession from the USSR (before the latter’s
dissolution), the refusal of Abkhazia to be part of the new Georgian State could actually be
qualified as respect for the territorial integrity and the inviolability of the USSR frontiers, both
corresponding to fundamental principles clearly set by the Helsinki Final Act . Indeed, Abkhazia

sought to remain within the USSR State framework until its collapse in conformity with the will

1237 - Lo . .
Anna Peters, Self-determination and Secession in International law, CHRISTIAN WALTER; Antje von Ungern-Sternberg; Kavus Abushov,
Oxford University Press, 2014, p.104.
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of the Abkhazian people as democratically expressed by means of the All-Union referendum.
However, Georgia’s secession from the USSR is interpreted as a legitimate expression of self-
determination, while the will of the Abkhazian peoples to remain under the USSR jurisdiction
(and then - after the de facto dissolution of the Soviet Union - to be not included within
Georgia’s jurisdiction) is interpreted by the majority of States as a separatist act conflicting with

the territorial integrity of the Georgian State.

11) The case of Abkhazia calls for a comparison with the case of Kosovo, whose declaration of
independence was soon followed by formal widespread recognition, regardless of the fact that
the region had been an integral part of Serbia for several centuries, without ever being an
independent State. By contrast, Abkhazia - that does not obtain recognition by the same western
States that support Kosovo - was an independent and sovereign State for centuries and its
incorporation into Georgia occurred by means of an authoritarian decision of Stalin against the
will of the Abkhazians. Moreover, since the collapse of the USSR and for 27 years, Abkhazia
has been able to consolidate and preserve its status as an effectively independent and sovereign
entity. A similar condition seems still far from being achieved by Kosovo, where the provisional
government instituted by the UN is still the main ruler, in support of the local authorities.
Actually, the recognition policy of most western States choosing to support Kosovo while
ignoring the situation of Abkhazia (that obtained formal recognition only by six States now five
States) seems to aim at maintaining the status quo resulting from the authoritarian Stalinist

regime.

12) The creation of the Abkhazian State, did not infringe any international law norm however,
the new State has obtained very limited recognition. This is due to political and/or geopolitical
considerations. The situation gives clear evidence to the opinion that assumes the political and
discretional nature of the recognition, excluding any legal constitutive effects. The new States
are subjected to extremely discretional judgment of the existing ones. The world powers can
even vary their recognition policy on the basis of their political interests, as happened in the case
of Abkhazia. Thus, the lawful Abkhazian demands on independence remain without response. At
the same time, Georgia despite violating the fundamental principles of international law
(resorting to the use of the force against Abkhazia in 1991-1992 and then again in 2004 and
2008, in violation of both the principles of self-determination and territorial integrity) obtained
widespread de jure recognition. Indeed, as a consequence of unwise political choices, the

peaceful solution of the Georgian-Abkhazian conflict was missed.

13) In any case, the non-recognition of Abkhazia does not affect its existence as a State.
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14)  Analysis of the legal grounds for secession from the USSR shows that the delimitation in
1991-1992 did not correspond to any international nor domestic law rule: however, international
recognition of Georgia took uncritically those frontiers as validly established. Again, an unwise
policy gave origin to widespread tensions, which turned into severe ethno-national conflicts, that
triggered enormous human rights abuses such as ‘ethnic cleansing' and genocide, the worst
violation of fundamental human and people's rights (not only in Abkhazia, but also in South
Ossetia and Nagorno-Karabakh). Furthermore, such delimitation due to arbitrary administrative
line determination within the Soviet Union, many boundaries may rightfully be considered
unjust. This explains why the frontiers of the new States which emerged from the USSR have
been challenged.

15) The referendum (as a matter of international customary law, and as a matter of legal
consistency and fairness) was deemed a perfect solution to the territorial disputes (territorial re-
apportionment) in the post-Soviet area. Indeed, the All-Union referendum, provided for by one
of the last legislative acts of the USSR, was meant to be the legal basis for the new territorial
status quo that could eventually repair unjust boundaries set up by the arbitrary delimitation of
the previous Soviet leaderships. It is on this law that Abkhazia claims its territorial sovereignty
and the right of self-determination. Such rights are fundamental in contemporary international
law, that requires all territorial realignments to be democratically justified. In particular, it seems
to mandate that the collective right to self-determination (notably when it seeks secession)
should be exercised through direct democratic decision: i.e. by a territorial referendum. The
practice giving consistency to this principle started with the plebiscites after World War | and
went on with the decolonisation referendums of the 1950s and 1960s. Moreover, it was much
intensified by the numerous referendums held during the dissolution of Yugoslavia and
Czechoslovakia. Since then, probably all territorial changes and re-drawing of boundaries were
preceded by (and justified by) referendums, or at least by democratic elections in which the

territorial issue was the main, or only, agenda item.

The procedures and modalities of a referendum are very important. Referendum may be a
suitable mechanism for determining a boundary also in the event of secession and could be
usefully adopted but only under particular circumstances. Referendum must satisfy international
standards, both procedural and material. Only when these standards are respected, a territorial
referendum can provide a valid legal basis for a territorial change. The first condition for being
admissible concerns the holders of the right to initiate the territorial referendum. Only peoples
(independently of their ethnic composition) can be bearer or subject of the collective right to

lawfully ask and obtain a referendum The collective holder of the right to self-determination
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through the All-Union people was the Abkhazian population, regardless of its different
ethnicities. To the purpose of self-determination, there is no need of ethnic homogeneity, it is
sufficient - and in normative terms preferable - to ascribe the right to self-determination to a
people living on a given territory united by their political aspiration to form an independent
political entity, This is the concept of “people” as understood by many multi-ethnic and multi-
lingual peoples in the world, including in Abkhazian.

The referendum has to be free and fair. The All-Union Referendum entirely satisfied the
international legal standards to grant a free and fair voting procedure and its results truly
reflected the will of the interested USSR populations A call to voting was made at the various
administrative levels of the USSR: Soviet republics (first level sub-units), Autonomous republics
(second level sub-units), autonomous regions (third level sub-units): all of them voted separately,

under the supervision of international and Soviet observers.

From an international law perspective, the constitutional admissibility or inadmissibility of
the referendum should be irrelevant. In any case, the All-Union referendum was in line with the
USSR domestic law. However - but only after the USSR dissolution - other Abkhazia’s
territorial referendums (those of 1994 and 1999) were in contrast with the Georgian Constitution.
Indeed, it would be unreasonable to challenge the potential international legal value of
Abkhazian referendum on independence pretending that it was held in contrast with the (new)
Georgian constitution. Besides, it is actually rather common that territorial referendum inspired
by the right to self-determination are held without a formal appointment by the law of the
‘mother state’. Referendums are and should remain means of last resort which may come into
play only when other strategies to realise internal self-determination within a given state, without
disrupting territorial integrity, have failed. This means that negotiations on the issue must have
been seriously pursued, but failed. As an ultima ratio a referendum can only be triggered by
persistent and massive human rights violations, and by a long-lasting denial of the right to
internal self-determination which could be realised by establishing mechanisms of political

autonomy within one State.

All these conditions were present in Abkhazia when the post-Soviet referendums on
independence were held. Then, all procedural conditions (democratic procedure, peacefulness,

exhaustion of negotiations on internal political autonomy) were fulfilled.

By the means of such referendums, Abkhazia expressed its will to seceded from Georgia
without any use nor any threat of use of force Hence, such referendums are not in contrast with

any international law provision.
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16) From the prospective of the evolution of international law, the Abkhazian case has
contributed in many respects. First of all, the case of Abkhazia serves as an example for an on-
going process of integration, disintegration and can prove extremely useful in the analysis of

issues related to State-building and secession in international law.

It raises many issues concerning the right to self-determination and the right to secession
outside the colonial context. In particular, this case would give a relevant contribution to further
development of the remedial secession doctrine. In fact, under my opinion, the Abkhazian
secession can be regarded as a case of remedial secession.

At the same time, this case shows how greater attention should be paid to the issues that
may arise in case of dismemberment of a federal State whose peculiar domestic system
distinguishes between different forms of sub-entities - that were actually 4 in the USSR system -
each having its borders and a different legal status.

The consequences of internationally established delimitation in the post-Soviet area are to
be debated in international law. Likewise the armed conflict is the consequence of the
recognition of Georgia within Soviet boundaries without paying attention to historic, cultural and
social peculiarities of Caucasian peoples and their coexistence.

Finally the Abkhazia’s case reaffirms the dominant theory about the declarative effect of
recognition and, also but not least, Professor Arangio-Ruiz’s doctrine on non-constitutional or

legal, but factual nature of the international personality of the States.
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