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Introduction

The peoples of South Ossetia and Abkhazia have several times 
spoken out at referendums in favour of independence for their 
republics. It is our understanding that after what has happened 
[with the bombardment by Georgia of] Tskhinval [in South 
Ossetia] and what has been planned for Abkhazia, they have 
the right to decide their destiny by themselves. ... Considering 
the freely expressed will of the Ossetian and Abkhaz peoples 
and being guided by the provisions of the United Nations 
Charter, the 1970 Declaration on Principles of International 
Law Governing Friendly Relations between States, the CSCE 
Helsinki Final Act of 1975 and other fundamental international 
instruments, I signed Decrees on the recognition by the Russian 
Federation of South Ossetia’s and Abkhazia’s independence.1

In August 2008, the Russian President, Dmitry Medvedev, after 
receiving the support of the Russian Parliament, decided to recog-
nise the independence of South Ossetia and Abkhazia from the state 
of Georgia.2 According to the official statement by the President, 
quoted above, this action was based on international law. Each of 
the documents directly referred to in the statement has provisions 
about self-determination of peoples as do ‘other fundamental inter-
national instruments’, which include the International Covenant 
on Economic, Social and Cultural Rights 1966 (ICESCR) and the 
International Covenant on Civil and Political Rights 1966 (ICCPR), to 
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both of which Russia is a party.3 During the conflict, the Georgian gov-
ernment and other governments similarly appealed for  international 
law to be applied.4

This chapter will explore the extent to which there is a right of self-
determination of the South Ossetian and Abkhaz people, and the appli-
cation of that right under international law. In so doing, it will consider 
the actions by both the Georgian and Russian governments, and the 
extent to which they were consistent with this international law. This 
discussion will also raise issues about the requirements of a rule of law 
based international legal order.

The right of self-determination in international law

The use of self-determination in an international legal context5 pri-
marily developed during the immediate post-First World War period, 
with both United States President Wilson and Lenin supporting self-
determination.6 In 1945, the Charter of the United Nations proclaimed 
that one of the purposes of the United Nations (UN) was ‘respect for the 
principle of equal rights and self-determination of peoples’.7 As will be 
discussed below, since that time, self-determination of peoples has been 
restated, clarified and reinforced in the international law instruments 
referred to by President Medvedev – the Declaration on Principles of 
International Law 1970 and the Helsinki Final Act 1975 – as well as 
in the two major human rights treaties referred to above (the ICESCR 
and the ICCPR), in decisions and opinions of the International Court 
of Justice (ICJ), in resolutions of the Security Council and the General 
Assembly, and in state practice.

While the UN Charter upheld the ‘principle’ of self-determination 
of peoples, the two international human rights Covenants made clear 
that self-determination was a human right. Common Article 1 of the 
Covenants (being the only substantive human right protected in both 
Covenants) provides:

1. All peoples have the right of self-determination. By virtue of that 
right they freely determine their political status and freely pursue 
their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural 
wealth and resources without prejudice to any obligations arising out 
of international economic co-operation, based upon the principle of 
mutual benefit, and international law. In no case may a people be 
deprived of its means of subsistence.
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3. The States Parties to the present Covenant, including those hav-
ing responsibility for the administration of Non-Self-Governing and 
Trust Territories, shall promote the realization of the right of self-
determination, and shall respect that right, in conformity with the 
provisions of the Charter of the United Nations.

Further, the Declaration on Principles of International Law, which is 
generally considered to be internationally agreed clarifications of the 
principles in the UN Charter, states that:

By virtue of the principle of equal rights and self-determination of 
peoples enshrined in the [UN] Charter, all peoples have the right 
freely to determine, without external interference, their political sta-
tus and to pursue their economic, social and cultural development, 
and every State has the duty to respect this right in accordance with 
the provisions of the Charter.8

This Declaration confirms that the principles of the UN Charter 
must now be understood as providing for the self-determination of 
peoples as a human right, which is binding under international law 
on all states.

It is evident from these international instruments that the right of 
self-determination is a right that is applicable in economic, social and 
cultural contexts, as well as in political contexts. It is also clear that it is a 
right of ‘peoples’ as distinct from individuals.9 However, the Covenants 
do not give much greater clarity on the definition of the right.10

The right of self-determination outside of the colonial context

Initially the right of self-determination was applied solely to colonial 
territories. In 1960, self-determination was considered in the context 
of ‘the necessity of bringing to a speedy and unconditional end colo-
nialism in all its forms and manifestations’.11 The ICJ has consistently 
held that the right of self-determination applies to all peoples in all 
colonial territories,12 and state practice confirms this. The position is 
evident not only from the vast number of colonial territories that have 
exercised their right of self-determination to become members of the 
UN but also because of the acceptance by the colonial powers that they 
have a legal obligation to allow this exercise.13 Some writers have con-
cluded from this consistent state practice, opinio juris, and lack of any 
denial by states, that the right of self-determination of colonial peoples 
is now a matter of jus cogens.14
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However, state practice shows that the right of self-determination 
has definitely been applied outside the colonial context. For example, 
when East and West Germany were united into one state in 1990, it 
was expressly stated in a treaty signed by four of the five perman-
ent members of the UN that this was done as part of the exercise of 
the right of self-determination by the German people.15 The right of 
 self-determination is also referred to in the context of the dissolution 
of the Soviet Union and Yugoslavia,16 and internally within states 
(see further below). Additionally, the ICJ confirmed that the right of 
 self-determination applies to the Palestinian people in its Wall advis-
ory opinion.17 Indeed, the ICJ has gone further and has declared that 
the right of self-determination is ‘one of the essential principles of con-
temporary international law’ and has ‘an erga omnes character’.18 This 
means that there is an obligation on all states to protect the right of self-
determination. As such it is clear that self-determination is not merely 
an obligation on colonial powers and so the right applies to peoples 
beyond the colonial context.

Since 1960, the right of self-determination has not been expressed 
in any international or regional instruments solely in the context of 
colonial territories. For example, the Declaration on Principles of 
International Law provides:

[All States should bear] in mind that subjection of peoples to alien 
subjugation, domination and exploitation constitutes a violation of 
the principle [of equal rights and self-determination of peoples], as 
well as a denial of fundamental human rights, and is contrary to the 
Charter of the United Nations.19

Therefore, the right of self-determination applies to any peoples in any 
territory (including non-colonial territories) who are subjected to ‘alien 
subjugation, domination and exploitation’. Indeed, it would be contrary 
to the concept of a human right if the right of self-determination could 
only be exercised once (such as by colonial peoples) and then not again. 
So, all peoples in all states have the right of self-determination.

Definitions of ‘peoples’

There have been many attempts to establish a definition of ‘peoples’.20 
However, they have all struggled to find an ‘objective’ definition that 
can be applied to all relevant groups around the world, or even be 
appropriate for those in colonial territories. This is because a key aspect 
is  self-identification, where the group identifies themselves consciously 
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as a ‘people’. This is an essential part of the definition of a ‘people’, not 
least because ‘nations and peoples, like genetic populations, are recent, 
contingent and have been formed and reformed constantly through-
out history’,21 often due to the oppression that they have received or to 
attain certain ends.22

While external recognition by a state or group of states can be very use-
ful for the group (such as the recognition by many states of the Palestinian 
people),23 it is not conclusive of the group being a people for the purposes 
of the right of self-determination. Indeed, if such external state recognition 
was conclusive it would allow the possibility of the existence of a human 
right (as distinct from the ability of a human right to be exercised) being 
dependent on the whims of governments. Above all, dependence on the 
government itself for the existence of a right would undermine the con-
cept of a human right as being, for example, inherent in human dignity.

In fact, in many situations, it is clear as to who are the ‘peoples’ 
with the right of self-determination. This can be because the  relevant 
national constitution, legislation or practice indicates this. For example, 
the Scots in the United Kingdom, the Basques in Spain and the Aceh 
people in Indonesia are all accepted as peoples with the right of self-
determination.24 There is also, as will be shown below, universal 
acceptance that the right of self-determination applies to all peoples in 
colonial territories, and significant state practice that applies it beyond 
the colonial context. Consistent oppressive actions by those in power 
over another group may also indicate an acceptance of the group as a 
‘people’, not least because it may be catalyst for the self-identification of 
the group as a people with the right of self-determination.

Exercises of the right of self-determination

The Declaration on Principles of International Law 1970 set out the 
principal methods to show how the right of self-determination can be 
exercised. It provided that:

The establishment of a sovereign and independent State, the free 
association or integration with an independent State or the emer-
gence into any other political status freely determined by a people 
constitute modes of implementing the right of self-determination by 
that people.25

While the vast majority of peoples in colonial territories exercised 
their right of self-determination by attaining independence, this was not 
the only method of exercise that was either available or was used.26
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In non-colonial situations, a range of exercises of the right of 
 self-determination have occurred. While many have been by attain-
ing independence, such as Bangladesh from Pakistan and Montenegro 
from its union with Serbia, others have been by merger (e.g., the two 
Yemens), or by free association (e.g., Bougainville with Papua New 
Guinea). These are all exercises of external self-determination, as there 
has been a change in the international relationships between the peo-
ples exercising their right of self-determination and the original state/
colonial power, as well as with other states and international actors.

Self-determination can be exercised by internal means, where there 
is a change in the internal relationships and administrations within a 
state but no change in the external relationships. The Organisation of 
Security and Co-operation in Europe (OSCE – previously the CSCE), 
which comprises all the Western and Eastern European States, the then 
Soviet Union, the United States and Canada, accepted that self-deter-
mination could be exercised by external and internal methods. In its 
Helsinki Final Act in 1975 – specifically referred to by Russian President 
Medvedev in the statement quoted at the beginning of this chapter – it 
was declared:

By virtue of the principle of equal rights and self-determination of 
peoples, all peoples have the right, in full freedom, to determine, 
when and as they wish, their internal and external political status, 
without external interference, and to pursue as they wish their polit-
ical, economic, social and cultural development.27

The Declaration on Principles of International Law expressed internal 
self-determination as being where ‘a government [is] representing 
the whole people belonging to the territory without distinction as to 
race, creed or colour’.28 The Canadian Supreme Court considered that 
internal self-determination in relation to the peoples of the province of 
Québec enabled the ‘residents of the province freely [to] make political 
choices and pursue economic, social and cultural development within 
Québec, across Canada, and throughout the world ... [and be] equitably 
represented in legislative, executive and judicial institutions.’29

Accordingly, there is a range of internal exercises of the right of 
self-determination. After all, ‘customary and treaty law on internal 
 self-determination [do not] provide guidelines on the possible distribu-
tion of power among institutionalized units or regions’.30 For example, 
outside the colonial context there has been devolution of some legis-
lative powers to Scotland and Wales in the United Kingdom, control 
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over cultural and linguistic matters within the Swiss cantons, and a 
form of federalism in Bosnia-Herzegovina, Iraq and Sudan. These meth-
ods are often called ‘forms of autonomy’ or ‘internal governance’. In 
many instances, the method of exercise has been by agreement with 
the government for significant autonomy within a state, such as Crimea 
in Ukraine, Mindanao in the Philippines and the northern regions of 
Mali.31

All these examples show that there are many possible exercises by peo-
ples of their right of self-determination. While independence – called 
‘secession’ when it is from an existing independent state – is often seen 
as the only option in non-colonial contexts; it is but one option of very 
many forms of exercise, and not normally the first option lawfully able 
to be exercised under international law. The Supreme Court of Canada 
made this clear when it was considering the position of the province of 
Québec’s potential request for independence:

International law contains neither a right of unilateral secession nor 
the explicit denial of such a right, although such a denial is, to some 
extent, implicit in the exceptional circumstances required for seces-
sion to be permitted under the right of a people to  self-determination, 
e.g., the right of secession that arises in the exceptional situation 
of an oppressed or colonial people. ... The recognized sources of 
international law establish that the right to self-determination of a 
people is normally fulfilled through internal self-determination – a 
people’s pursuit of its political, economic, social and cultural devel-
opment within a framework of an existing state. A right to exter-
nal  self-determination (which in this case potentially takes the 
form of the assertion of a right to unilateral secession) arises in only 
the most extreme of cases and, even then, under carefully defined 
circumstances.32

What the Court is indicating – which is consistent with the generally 
accepted position – is that, in most instances outside the colonial con-
text, independence will not be considered the legitimate first step in 
the exercise of the right of self-determination. However, there may be 
exceptional circumstances where the people could exercise their right 
of self-determination by external self-determination where it is a ‘last 
resort’, as all other means of exercise of the right have been tried and 
have failed.33

The exercise of the right of self-determination must be by the people 
themselves. The ICJ confirmed this when it emphasised ‘that the 
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application of the right of self-determination requires a free and genu-
ine expression of the will of the peoples concerned’.34 In most instances 
the will of the people can be determined by a popular consultation, 
such as by referendum or elections. For example, the European Union 
(EU) created Arbitration Committee of the International Conference on 
the Former Yugoslavia (the ‘Badinter Committee’) decided that the will 
of the peoples in Bosnia-Herzegovina had to be ascertained, possibly by 
a referendum carried out under international supervision.35 However, 
there may be exceptional circumstances where there is no consultation, 
such as where the position is clear in all the circumstances and is not 
manipulated by a state, a government or international institutions. For 
example, during the dissolution of the Soviet Union few referenda were 
held.36 In ensuring that the genuine will of the people is clear, it is 
important that the views of all within the group, including those of 
women and minorities, are heard and listened to equally.

Limitations on the right of self-determination

As with almost all human rights, the right of self-determination has 
limitations on its exercise. These limitations are to protect the rights of 
others (such as the rights of others to self-determination) or the general 
interests of the society (such as public order, public health, et cetera).37

The limitation on the exercise of the external right of  self-
determination to protect the general interests of the relevant society 
that is most often asserted by governments is ‘territorial integrity’. 
This limitation on the right of self-determination was expressed in the 
Declaration on Principles of International Law:

Nothing in the foregoing paragraph [recognising the right of self-
determination] shall be construed as authorizing or encouraging any 
action which would dismember or impair, totally or in part, the terri-
torial integrity or political unity of sovereign and independent States 
conducting themselves in compliance with the principle of equal 
rights and self-determination of peoples as described above and thus 
possessed of a government representing the whole people belonging 
to the territory without distinction as to race, creed or colour.38

This is an important potential limitation on the exercise of the 
right. However, it is only a justifiable limitation in certain situations, 
namely when an exercise of external self-determination (such as inde-
pendence) is being sought and when a state is ‘possessed of a govern-
ment representing the whole people belonging to the territory without 
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distinction as to race, creed or colour’. In other words, it can only be 
a legally justifiable limitation on the exercise of the right of external 
 self-determination when a state is already enabling full internal self-
determination for those people.

A particular aspect of this limitation on the exercise of the right of 
self-determination is the international legal principle of uti  possidetis 
juris. This principle provides that states emerging from colonial 
administrative control must accept the pre-existing colonial bound-
aries. Its purpose was to achieve stability of territorial boundaries and 
to maintain international peace and security.39 While this has been 
uniformly accepted as a principle applicable solely to colonial terri-
tories, it was surprisingly applied by the Badinter Committee to the 
former Yugoslavia.40 This latter application was probably incorrect, as 
it confused historically established boundaries that had not resulted 
from colonial determinations with colonial determined boundaries. 
It should also be noted that many of the colonial boundaries were 
created to preserve the interests of the colonial states and were not 
related to natural or cultural boundaries understood by the peoples on 
the ground.41 Therefore, the principle of uti possidetis juris is of ques-
tionable legitimacy as a limitation on the right of  self-determination. 
It should only apply, if at all, in the (now very few) situations of 
decolonization.

Therefore, when the Russian President Medvedev claimed that Russia’s 
actions were ‘guided by the provisions of the United Nations Charter, 
the 1970 Declaration on Principles of International Law Governing 
Friendly Relations Between States, the CSCE Helsinki Final Act of 1975 
and other fundamental international instruments’, he was including all 
of the international law concerning the right of self-determination as 
set out above. It is necessary to determine if the actions by Russia and 
by Georgia were in compliance with this international law.

The context of the right of self-determination in 
the Caucasus

The statement by the Russian President quoted at the beginning of this 
chapter was made in a particular context. This context was historical 
and political, in terms of the break-up of the Soviet Union, developments 
within Georgia and, more recently, the declaration of independence by 
Kosovo, and arose after a period of armed conflict between Russia and 
Georgia. There has also been involvement of the international commu-
nity in the region for some time.
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Historical contexts

Before the new Bolshevik military forces (the Red Army) invaded 
Georgia in 1921, it had been a Democratic Republic since the end of 
World War I following the collapse of the Russian Empire.42 Georgia 
was then integrated into the new Soviet Union, initially as part of the 
Transcaucasian Soviet Federative Socialist Republics with Armenia and 
Azerbaijan, and then as a separate Soviet Socialist Republic (Georgian 
SSR) from 1936. Abkhazia and Adjara43 were made ‘Autonomous 
Republics’ within the Georgian SSR, with their own constitutions.44 As 
Autonomous Republics, they had a level of autonomy, including being 
responsible for the economic and social development in their territor-
ies, and jurisdiction for all matters not falling within the scope of the 
Soviet Union or the Georgian SSR.45 South Ossetia was considered an 
‘Autonomous Region’, with a lesser degree of autonomy,46 which meant, 
for example, that the Ossetian language could be used and taught in 
schools.

With the end of the Cold War and the crumbling of the commun-
ist party governments in Eastern Europe, nationalist sentiments devel-
oped, especially from 1988 onwards, within the central Georgian SSR’s 
territory and also among the population of the Autonomous Region of 
South Ossetia. The South Ossetian regional council wanted to gain the 
same Autonomous Republic status as Abkhazia and Adjara, and a pol-
itical party was formed with this aim. However, the central Georgian 
SSR’s government resisted this, and in 1990 it adopted a law forbidding 
regional political parties and proclaimed that Georgian was to be the 
principal language across the entire territory. As a reaction to these new 
restrictions, South Ossetia declared its independence from Georgia (to 
become a Soviet Socialist Republic) on 20 September 1990 and adopted 
its own constitution. The Georgian SSR’s elections later that year were 
boycotted by the South Ossetians, which eventually led to the central 
Georgian SSR’s government ending the autonomous status of South 
Ossetia.47

In early 1991, South Ossetia sought to secede from Georgia and 
unite with the North Ossetian Autonomous Region within the 
Russian Soviet Socialist Republic. An armed conflict then occurred 
between Georgian SSR forces and South Ossetian forces. On 9 April 
1991 Georgian SSR declared its independence from the Soviet Union 
and on 21 February 1992 it restored the constitution of the 1921 
Democratic Republic of Georgia,48 with nine regions but without pro-
viding any guidance with regard to the status of Abkhazia and Adjara 
(or South Ossetia).
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On 23 July 1992, the Supreme Council of Abkhazia reinstated its 
1925 Constitution, which stated that Abkhazia is ‘united on the basis 
of [a] Union Treaty with the Georgian Soviet Socialist Republic’.49 This 
triggered an armed conflict between the newly independent Georgia’s 
forces and the Abkhaz forces, following which Abkhazia declared its 
independence, adopting a new constitution on 26 November 1994 in 
which it declared itself a ‘sovereign democratic State’.50 Adjara did not 
declare independence – though for some time it stayed de facto outside 
the control of the central Georgian government – and remained free of 
direct armed conflict; its autonomy is now defined by Georgia’s law on 
Adjara and the region’s new constitution.51

Russia mediated the ceasefire agreement (the ‘Sochi’ agreement) 
between Georgia and South Ossetia in 1992, after a UN fact-finding 
mission to the region.52 The OSCE (the CSCE at the time) both facili-
tated these negotiations and monitored the ceasefire. This agreement 
created a Joint Control Commission (JCC) – of which the EU became 
an observer in 2001 – and a peacekeeping body, the Joint Peacekeeping 
Forces group (JPKF), which was under Russian command. While the 
armed conflict with South Ossetia had effectively ceased in 1992, the 
tension in the region remained and thus a settlement memorandum 
was signed in 1996. This memorandum indicated respect for both ter-
ritorial integrity and self-determination rights, without qualifying pre-
cisely the level of autonomy granted to South Ossetia.53

Russia also mediated the ceasefire agreement between Georgia and 
Abkhazia in 1993, with the peacekeeping forces being provided by the 
Commonwealth of Independent States (CIS), though only Russia offered 
troops.54 The UN sent an observer mission in 1993 (UNOMIG) that 
was mainly focused on supervising the implementation of the cease-
fire agreement.55 Further negotiations by the UN resulted in the 2002 
Boden proposal, according to which Abkhazia would be a distinct sov-
ereign entity under the Georgian Constitution, though this proposal 
was rejected by the Abkhazians.56 The EU also attempted peace efforts, 
including through the Group of Friends of Georgia with regard to the 
conflict in Abkhazia.57

During this period, referenda on independence were held in Abkhazia 
and South Ossetia. The referenda took place on 3 October 1999 in 
Abkhazia58 and on 12 November 2006 in South Ossetia, each with a 
very large majority in favour, though ethnic Georgians boycotted the 
vote.59

The ceasefires largely remained in place from 1992/1993 until early 
2008. Tensions were still present, especially between the Georgian 
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and Russian governments, with each maintaining military forces on 
their borders with South Ossetia, and Russia having bases in Georgia 
itself until 2007.60 Russia also appears to have been providing con-
siderable support to the South Ossetian and Abkhaz groups seek-
ing independence, including military support (see further below).61 
They also issued Russian passports to inhabitants of both Abkhazia 
and South Ossetia.62 The tensions were such that the UN Security 
Council unanimously passed Resolution 1808 in April 2008, which 
reaffirmed:

[T]he commitment of all Member States to the sovereignty, independ-
ence and territorial integrity of Georgia within its internationally 
recognised borders and supports all efforts by the United Nations 
and the Group of Friends of the Secretary-General, which are guided 
by their determination to promote a settlement of the Georgian-
Abkhaz conflict only by peaceful means and within the framework 
of the Security Council resolutions.63

On 8 August 2008, armed conflict occurred between Georgia, and 
South Ossetia, Abkhazia and Russia. The main conflict lasted 5 days. 
The ceasefire agreement was negotiated by the EU and an EU monitoring 
group was put in place in Georgia.64 Subsequently, the EU established 
a fact-finding mission (the Independent International Fact-Finding 
Mission on the Conflict in Georgia (IIFFMCG)) to assess the responsi-
bilities with regard to the events of August 2008.65

On 21 August 2008, meetings were held in South Ossetia and Abkhazia 
to ask Russia to support their independence. On 23 August 2008, Eduard 
Kokoity, the President of South Ossetia, travelled to Moscow to present 
his appeal to the Federation Council of Russia, and on 25 August 2008, 
Sergei Bagapsh, the President of Abkhazia, made a similar appeal. The 
latter added ‘that Abkhazia and South Ossetia will never be part of 
Georgia’. The Russian Federation Council agreed with these appeals, 
and the Russian President issued decrees recognizing the independence 
of South Ossetia and Abkhazia as states.66 To date the only other states 
that have recognised South Ossetia and Abkhazia as independent states 
are Nicaragua, Venezuela and Nauru.

Kosovo

Early in 2008 a situation elsewhere in Europe occurred that is of rele-
vance to the situation in the Georgian region. On 17 February 2008, 
the Kosovo Assembly issued a unilateral declaration of independence. 
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Fifty-seven states, including the United Kingdom and the United States, 
have (to date) recognised Kosovo as being independent.67 The Serbian 
and the Russian governments (and others) rejected this independence 
as being contrary to international law.68 Interestingly, the independ-
ence of Kosovo is mentioned in the Russian President’s statement of 
26 August 2008 in which he recognised the independence of South 
Ossetia and Abkhazia.69

In October 2008, the General Assembly requested an advisory opin-
ion of the ICJ on ‘whether the unilateral declaration of independ-
ence of Kosovo is in accordance with international law’.70 Hearings 
have been held and the opinion is expected in mid-2010. It is of note 
that the submission by the government of Kosovo (amongst others) is 
that the question as to whether the people of Kosovo have a right of 
 self-determination is not relevant in terms of the question asked of the 
ICJ, as the question only asks if the declaration of independence was 
valid under international law.71

While the issue of the lawfulness under international law of the dec-
laration of independence of Kosovo is outside the scope of this chap-
ter, there are a few issues in that situation that are important to note. 
First, the Badinter Committee recognised that the Republics of the 
former Socialist Federal Republic of Yugoslavia (SFRY) had a right of 
 self-determination, though this right had to be exercised in particu-
lar ways, such as to respect minority rights and requiring evidence of 
consent by the peoples concerned.72 However, it did not include Kosovo 
within its considerations. This was because Kosovo was not a Republic 
of the SFRY but was an ‘Autonomous Province’ within the Republic 
of Serbia, though the Serbian government, prior to the dissolution of 
the SRFY, ended most of its autonomous powers. Second, the Badinter 
Committee considered that:

[T]he demise of the Socialist Federal Republic of Yugoslavia, unlike 
that of other recently dissolved States (USSR, Czechoslovakia), 
resulted not from an agreement between the parties but from a 
process of disintegration that lasted some time, starting, in the 
Commission’s view, on 29 November 1991, when the Commission 
issued opinion No. 1, and ending on 4 July 1992, when it issued 
opinion No. 8.73

This means that some of the former Yugoslav Republics that had 
declared independence before 29 November 1991 had done so by 
express acts of secession and those Republics, such as Montenegro, 
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which had done so after this time had become independent due to dis-
solution. Third, the territorial integrity arguments of the Serbian gov-
ernment were recognised but, since Security Council Resolution 1244 
(1999), Kosovo and Serbia had been governed separately, and the United 
Mission in Kosovo (UNMIK) had been exercising authority (legislative, 
executive and judicial) on the territory since then.74 Thus, there had 
been international territorial administration of Kosovo, which arguably 
meant that there was no remaining territorial integrity of Serbia that 
Serbia could claim. Finally, after eight years of this separation of govern-
ance of Kosovo and after many negotiations, in March 2007 the Special 
Envoy of the UN Secretary-General recommended that Kosovo become 
independent under the supervision of the international community, 
due to the fact that after ‘one year of direct talks, bilateral negotiations 
and expert consultations, it has become clear to me that the parties are 
not able to reach an agreement on Kosovo’s future status’.75

There is one other issue concerning the unilateral declaration of 
independence of Kosovo that is relevant to this chapter. When many 
of the states recognised Kosovo as an independent state, they expressly 
stated that this was a ‘sui generis’ situation.76 They sought to indicate 
that this was a unique situation and could not be used as a prece-
dent for either its application to other situations or for recognition 
in similar situations. Asserting that the situation is sui generis is nei-
ther definitive to prevent a precedent or effective in terms of decisions 
on recognition. Indeed, almost every situation of the exercise of the 
right of self-determination, especially outside the colonial context, is 
unique. The exercise of the right of self-determination by the people 
of Bangladesh, the peoples of the new states of the former Yugoslavia, 
the peoples in the new states from the dissolution of the Soviet Union, 
and by the German people in the merging of the two Germanys, were 
all unique. Whether a particular exercise by a peoples of their right 
of  self-determination, such as by a unilateral declaration of independ-
ence, is lawful under international law would be decided in the par-
ticular context of that situation, as was made clear by the Canadian 
Supreme Court in the Québec opinion.77 This context will include, as 
discussed above, the ability of the people concerned to exercise inter-
nal self-determination (autonomy) within the broader state, the nego-
tiation/consultation possibilities within the broader state, and the 
extent to which there are other exceptional circumstances that may 
impact on the question of self-determination. Above all, the situation 
in Kosovo can never be sui generis as a matter of precedential impact 
on the development of international law.78
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Application of the right of self-determination 
to Abkhazia and South Ossetia

Internal self-determination

It is evident from the historical context above that the central Georgian 
government has treated both Abkhazia and South Ossetia as having a 
large measure of autonomy, perhaps even de facto independence, since 
the early 1990s.79 Thus, it could be considered that they now have a 
large degree of internal self-determination, albeit more through force 
and ceasefires than directly through negotiated constitutional arrange-
ments. Indeed, the IIFFMCG Report considered that, due to the breadth 
of their autonomy, Abkhazia was a ‘state-like entity’ and South Ossetia 
was ‘an entity short of statehood’.80

The external identification of Abkhazians as a distinct people 
for at least 60 years, with a clearly accepted and maintained auton-
omy by the Soviet Union and then the Georgian SSR, as well as 
their  self-identification, makes it clear that they are a people. South 
Ossetians did not have the same acknowledged depth of autonomy as 
the Abkhazians but were nevertheless externally accepted by the Soviet 
Union and the Georgian SSR as having sufficient distinctive identity 
as a people. Nevertheless their self-identity appears to be as South 
Ossetians (though possibly as Ossetians, in that they have a link with 
North Ossetians).81 It is clear that the external acceptance, the passing 
of legislation and practices in the area are all supportive of the position 
that both the Abkhazians and the South Ossetians are people with a 
right of self-determination.

External self-determination

Both Georgia and Russia are parties to all the major international treaties 
that protect the right of self-determination, and so accept the right to self-
determination as an international legal obligation. International law gener-
ally requires, outside the colonial context, that internal  self-determination 
is the first method of exercise of the right of self-determination. The rea-
son for this is primarily because of the principle of the territorial integ-
rity of the existing state. Security Council Resolution 1808 (2008) made 
this clear when it affirmed ‘the sovereignty, independence and territorial 
integrity of Georgia within its internationally recognised borders’.

However, as noted above, this principle does not apply where a state 
is not allowing internal self-determination. There was some significant 
internal self-determination of Abkhazia and South Ossetia, at least until 
the early 1990s. Since that time, there have been actions by the central 
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Georgian government that can be seen to limit the exercise of internal 
self-determination, including by restricting South Ossetian language 
use. The issue is, therefore, whether there are exceptional circumstances 
sufficient to warrant overcoming the principle of territorial integrity.

It is only in exceptional circumstances that the people of part of an 
existing state who have had internal self-determination can exercise 
their rights by external self-determination. These exceptional circum-
stances may include the dissolution of a state, as happened in the former 
Yugoslavia, and possibly where the scale of the ongoing violations of 
the right of self-determination (and other rights) is such that external 
self-determination is a ‘last resort’ as all other means of exercise of the 
right have been tried and have failed.82

Even in those exceptional circumstances, the peoples must respect 
the rights of others. For example, in the Québec opinion, the Canadian 
Supreme Court noted that the rights of the indigenous (‘abori-
ginal’)  peoples in the province were also affected by the right of 
 self-determination of the Québécois:

We ... acknowledg[e] the importance of the submissions made to us 
respecting the rights and concerns of aboriginal peoples in the event 
of a unilateral secession, as well as the appropriate means of defining 
the boundaries of a seceding Québec with particular regard to the 
northern lands occupied largely by aboriginal peoples. However, the 
concern of aboriginal peoples is precipitated by the asserted right of 
Québec to unilateral secession.83

The Court not only acknowledged the rights of the indigenous people 
but also accepted the human rights and constitutional rights of other 
parts of Canada. It determined that, even if there had been a clear 
majority of the people of Québec who wished to secede, they could not 
do so without negotiations with the other parts of Canada. However, 
this does not necessarily give a permanent veto power to the other parts 
of Canada, as the internal right of self-determination of the people of 
Québec must not be oppressively restricted. Nevertheless, as noted 
above, it is essential that all minority rights (and the human rights of 
all) must be fully respected and guaranteed by all peoples exercising the 
right of external self-determination.

The August 2008 conflict, and the violations that occurred during 
it, must be considered in this perspective. The IIFFMCG Report deter-
mined that the state of Georgia was responsible for the escalation of the 
conflict and it must share the responsibilities for the serious human 
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rights violations, including civilian casualties, which resulted from this 
conflict.84 In relation to the use of force by Georgia, the general inter-
national legal position is set out in the Declaration on Principles of 
International Law:

Every State has the duty to refrain from any forcible action which 
deprives peoples referred to above in the elaboration of the pre-
sent principle of their right to self-determination and freedom and 
independence.85

So a state cannot use disproportionate force against a people seek-
ing the right of self-determination. It is also the case that the Geneva 
Convention Protocols 1977 extend to wars of national liberation, being 
‘armed conflicts which peoples are fighting against colonial domin-
ation and alien occupation and against racist regimes in the exercise of 
their right of self-determination’.86

Although the 2008 Caucasus conflict has ceased, tension in the region 
remains high; another armed conflict is plausible, and a large number 
of internally displaced persons remain.87 There has been attempts to 
put into place interim measures that would replace the Russian mili-
tary forces and border guards in Abkhazia and South Ossetia by certain 
international presences, but the current negotiations indicate that there 
is ‘no progress in working out solid security guarantees for Abkhazia 
and South Ossetia on the Geneva discussions’.88

Nevertheless, a situation of tension does not, by itself, provide an 
exceptional circumstance of a last resort to enable a people to exer-
cise their right of self-determination by external self-determination 
methods. In this instance, there must be negotiations in good faith 
between the government of Georgia and representatives of the peo-
ples of Abkhazia and South Ossetia. This would place a responsibil-
ity on Georgia to guarantee in law and practice that the peoples of 
Abkhazia and South Ossetia will have significant autonomy over their 
regions, perhaps by using a form of federalism, as an exercise of their 
right of internal self-determination. Where this guarantee is made and 
fully carried out (preferably with international monitoring) then the 
right of external self-determination does not arise. Further, external 
 self-determination could not be exercised in this situation where the 
peoples who may be seeking such exercise refused to negotiate in good 
faith. If such a guarantee was given by Georgia, then the representatives 
of Abkhazia and South Ossetia would also need to guarantee in law 
and practice that they would protect the rights of minorities (including 
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ethnic Georgians) in their regions and allow all internally displaced 
peoples (if they so wished) to return to the regions.89

If, and only if, all negotiations carried out in good faith break down, 
and all avenues of resolution were truly exhausted – which is not yet 
the situation here – then the peoples may be able to exercise their 
right of external self-determination. If this happens then external 
 self-determination does not need to be by secession/independence. For 
example, there could be exercise of a free association with Georgia or 
with Russia in which Abkhazia and South Ossetia have sovereignty over 
all matters except over their defence and foreign affairs, or the possibil-
ity of the merging of South and North Ossetia into a single autonomous 
region within Russia. Should any of these forms of exercise of external 
self-determination occur, it is essential that there is a full and appro-
priate consultation of the peoples, including taking into account the 
wishes of ethnic Georgians in the regions (some of whom may have left 
the regions due to the conflict).90

Russia and the right of self-determination in Abkhazia 
and South Ossetia

Request to support peoples exercising 
the right of self-determination

The peoples of Abkhazia and South Ossetia are entitled to support from 
other states when forcible action occurs against them as a people seek-
ing to exercise their right of self-determination. This is clear from the 
Declaration on Principles of International Law:

Every State has the duty to refrain from any forcible action which 
deprives peoples referred to above in the elaboration of the present 
principle of their right to self-determination and freedom and inde-
pendence. In their actions against and resistance to such forcible 
action in pursuit of the exercise of their right to self-determination, 
such peoples are entitled to seek and to receive support in accord-
ance with the purposes and principles of the Charter of the United 
Nations.91

The support that these peoples can receive must be in accordance 
with the purpose and principles of the UN Charter. This would ensure 
that the general principles of the use of force, such as proportionality, 
necessity and consent are applied.92 However, action by a state that was 
effectively an occupation of the territory of the entity or the use of force 
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by that state that was disproportionate would fall outside the principles 
of the UN Charter.

In this situation, Russia assisted the peoples of Abkhazia and South 
Ossetia when force was used against them by Georgia in relation to 
their exercise of the right of self-determination. The initial actions by 
the Russian troops in protecting the Abkhazians and South Ossetians 
could be considered being consistent with international law as these 
actions were in response to the support requested by these peoples.93

However, this support must remain in accordance with the purposes 
of the United Nations and international law (as noted by the Russian 
President in the opening epigraph). What occurred was that Russian 
military forces fought over territory that was well outside the Abkhazia 
and South Ossetia regions, and remained in those regions once the 
immediate need for protection has ceased.94 As James Green argues in 
the next chapter of this volume, this is contrary to the UN Charter prin-
ciples and so amounted to a breach of international law.

Support for self-determination forces

Russia maintained a militarised presence in the relevant entities for 
many years, and also provided substantial military and financial sup-
port to the South Ossetians and the Abkhazians.95 Such substantial 
military, financial and other support to peoples seeking the right of 
 self-determination could mean that Russia is internationally legally 
responsible for breaches of human rights by those peoples during the 
conflict. This was held by the European Court of Human Rights in 
Ilaşcu v Moldova and Russia,96 in relation to violations of human rights 
that occurred in Transdniestria, a region of Moldova under the con-
trol of a group calling itself the ‘Moldavian Republic of Transdniestria’ 
(MRT), which was seeking external self-determination. One of the 
claims before the Court was that Russia had been assisting and support-
ing the MRT through military and political means. When considering 
the responsibility of Russia, the Court took into account the history of 
the situation in which Russia had given long-term military and political 
support to the MRT, which included its participation in the fighting to 
help the MRT set up their regime. As a result, the Court held that:

All of the above proves that the ‘MRT’, set up in 1991–1992 with 
the support of the Russian Federation, vested with organs of power 
and its own administration, remains under the effective author-
ity, or at the very least under the decisive influence, of the Russian 
Federation, and in any event that it survives by virtue of the military, 
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economic, financial and political support given to it by the Russian 
Federation.97

Thus the Court held that the acts of the MRT were attributable to 
Russia, and Russia was in breach of its obligations under the European 
Convention on Human Rights (ECHR).98 It would appear that Russia 
has provided very similar support to the peoples of Abkhazia and South 
Ossetia, and so it would be responsible for violations of the ECHR by 
those peoples.

There are a range of other issues that raise international legal concerns 
about the extent to which Russia may have interfered in the territorial 
sovereignty of Georgia while supporting the peoples of Abkhazia and 
South Ossetia. These include the recognition by Russia of Abkhazia and 
South Ossetia as separate states from Georgia, the granting of Russian 
passports to people in those regions, and actions in Russia against 
Georgians.99 However, these are issues that are outside the scope of this 
chapter.

The Caucasus and International Legal Order

It is clear that the peoples of Abkhazia and of South Ossetia have a right 
of self-determination. They have exercised this right through internal 
self-determination for many decades, albeit with some interruption and, 
more recently, through ceasefires after armed conflict. An exceptional 
circumstance of a last resort to enable them to exercise their right of 
external self-determination has not yet arisen, as there must first be full 
negotiations in good faith with the central Georgian government, in case 
a guarantee of their full internal self-determination over their regions is 
achievable. Representatives of the peoples of Abkhazia and South Ossetia 
(and Adjara, if they wish) must be fully involved in any discussions (and 
caucuses) to resolve this situation, and the international community can 
assist in this. If a last resort situation does arise in the future, then there 
is a range of methods of exercise of external self-determination that are 
possible, and not only secession/independence.

The role of Russia is also important in any long-term solution. While 
the initial support by Russia to the Abkhazians and South Ossetians 
to resist the use of force by Georgia against them was in accordance 
with international law, the breadth, depth and extent of their subse-
quent actions meant that they did not remain within the parameters 
of international law. Russia may also be internationally responsible for 
violations of human rights (and probably also violations of international 
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humanitarian law) by the Abkhazian and South Ossetian forces, both 
during the conflict and subsequently, for which they provide substantial 
military and financial support. There are also many other regions within 
Russia where peoples seek to exercise their right of  self-determination for 
which this situation will be seen as a precedent and not as sui generis.

Indeed, the situation raises the broader question of how to apply the 
right of self-determination in the international system. David Milliband, 
the United Kingdom Foreign Secretary at the time of the armed conflict 
in August 2008, wrote:

The Georgian crisis is about more than vital issues of humanitarian 
need and rule of law over rule of force. It raises a fundamental issue 
of whether, and if so how, Russia can play a full and legitimate part 
in a rules-based international political system, exercising its rights 
but respecting those of others.100

This is a good and appropriate question to ask. One reassurance here 
is that Russia used international law as its primary justification for its 
actions, as seen in the statement of its President at the start of this 
chapter. Russia did so carefully and accurately, even if its actions on 
the ground did not always match its international statements. This is 
important because, if a rules-based international order is to be a strong 
framework of the international system, then international law, includ-
ing the right of self-determination, needs to be treated seriously as law 
and not just as a ‘handmaiden’ to international politics.101

There will be other pressures that may also be relevant to ensuring 
a rules-based international order. Economic pressures will ensure that 
most states recognise that a state that has a rule of law provides order 
and stability, transparency, good governance, justice and accountabil-
ity, which will attract commercial investment, and other states’ engage-
ment.102 This is especially the case in the Caucasus region with its oil 
and other energy resources. It is the same at the international level as:

The protection of the interests of all states and the creation of inter-
national stability requires that state-to-state relations be subject to a 
long-term framework [of an international rule of law], which ensures 
that international law is applied in conformity with principles of 
justice ... [and enables states to have a] stable, safe and predictable 
world in which they can better pursue their political and economic 
goals.103
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Therefore, it is essential that the situation in the Caucasus is resolved 
in accordance with the principles of the UN Charter and international 
law, with full respect for the right of self-determination.
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