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This book proposes a novel theory of self-determination: the rule of the great 
powers.  This book argues that traditional legal norms on self-determination 
have failed to explain and account for recent results of secessionist self-
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for independent statehood, other similarly situated groups have been relegated 
to an at times violent existence within their mother states.  Thus, Chechens 
still live without signifi cant autonomy within Russia, and the South Ossetians 
and the Abkhaz have seen their confl icts frozen because of the peculiar 
geopolitical equilibrium of power within the Caucuses region.  

The rule of the great powers asserts that only those self-determination-
seeking entities that enjoy the support of the majority of the most powerful 
states (the great powers) will ultimately have their rights to self-determination 
fulfi lled.  The great powers, potent military, economic and political powerhouses 
such as the United States, China, Russia, Japan, the United Kingdom, France, 
Germany, and Italy, often dictate self-determination outcomes through their 
infl uence in global affairs.  Issues of self-determination in the modern world 
can no longer be effectively resolved through the application of traditional 
legal rules; rather, resort must be had to novel theories, such as the rule of the 
great powers. 
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Preface

The topic of self-determination has always posed diffi cult questions under 
international law. Recent examples thereof, however, emphasize the short-
comings of the traditional understanding of external self-determination. While 
the peoples of East Timor, Kosovo, and South Sudan have been successful in 
asserting and exercising their rights to external self-determination, through 
secession, other similarly situated groups have been denied their quests for 
separation from their mother states and for independent statehood. Thus, 
peoples such as Tibetans, West Papuans, Kashmiris, Palestinians, Chechens, 
Northern Cypriots, Bosnian Serbs, South Ossetians, and the Abkhaz still live 
a contested existence within their mother states. Some of these peoples have 
formed de facto states, and some have faced harsh human rights abuses; 
nonetheless, the international community has not supported the self-
determination struggles listed above. 

It is the scope of this book to examine such recent cases of external self-
determination, and to propose a novel understanding of this longstanding 
theory. Self-determination in its traditional reincarnation accorded rights to 
colonized peoples and peoples subjected to foreign occupation. These peoples 
were entitled to autonomy within their mother states, as well as to remedial 
secession leading to independence. Self-determination in its traditional form, 
however, is unclear on cases falling outside of the decolonization or end-of-
occupation paradigms. It is unclear if international law bestows a right of self-
determination on non-colonized and non-occupied peoples. Unsurprisingly, 
results of self-determination struggles of such non-colonized and non-occupied 
peoples have been inconsistent, as the lists above indicate. Some peoples have 
been successful in reaching independent statehood where others haven’t. In 
order to account for disparate results, this book proposes a new theory of self-
determination: the great powers’ rule. 

The great powers are super-sovereign states: an exclusive club of the most 
powerful states economically, militarily, politically, and strategically. These 
states include veto-wielding members of the United Nations Security Council 
(United States, United Kingdom, France, China, and Russia), as well as 
economic powerhouses such as Germany, Italy, and Japan. The great powers’ 
club possibly also includes non-declared nuclear states, such as Israel, India, 
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and Pakistan. The great powers’ rule dictates that for every self-determination 
people must demonstrate the existence of four criteria: that it has suffered 
heinous human rights abuses; that its mother state’s central government is 
relatively weak; that the international community has already gotten involved 
through a form of international administration of the secessionist territory; and 
that it enjoys the support of most of the great powers. It is the theory of this 
book that self-determination outcomes have been dictated over the past decades 
by the support, or lack thereof, of the great powers, and that the fourth criterion 
of the great powers’ rule is the most important one. Peoples who have enjoyed 
support by most of the great powers have been able to exercise rights to external 
self-determination. East Timorese, Kosovar Albanians, and South Sudanese 
have all been supported by some of the most powerful great powers in their 
independence struggles.

Conversely, peoples who have not enjoyed support by the great powers have 
been denied similar self-determination rights. Although the list of such peoples 
is lengthy, this book will focus on three cases: Chechnya, South Ossetia, and 
Abkhazia. Chechens, South Ossetians, and the Abkhaz have seen their confl icts 
“frozen” because of the great powers’ strategic interests in maintaining the 
status quo. The great powers’ rule is a pseudo-legal theory, which has replaced 
the traditional legal criteria for self-determination. Unfortunately, the 
International Court of Justice (ICJ) has, until now, failed to develop a novel 
normative framework for non-colonial self-determination. Consequently, the 
great powers’ rule has developed in international politics and has fl ourished in 
the absence of any jurisprudential controls over its contours. It is the conclusion 
of this book that the development of the great powers’ rule is an unfortunate 
occurrence, because the rule could contribute toward the creation of dependent 
independent states, such as Kosovo and South Sudan, and could thereby cause 
regional instability and violence. Self-determination questions could be 
resolved under international law, if international law were to develop in a 
suffi cient manner in order to address diffi cult issues posed by self-determination 
quests exercised by non-colonized and non-occupied peoples. 
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Introduction

Why not just stand still and draw a circle round your feet and name that 
Selfi stan?1

Salman Rushdie sarcastically and prophetically wrote this in his novel, Shalimar 
the Clown. I respectfully borrow the term “Selfi stan” from Mr. Rushdie, for the 
purposes of discussing self-determination under international law in the 
21st century. In the modern world, some groups (“peoples”) seem to have been 
able to form their “selfi stans” through the exercise of external self-determination, 
with the support of the most powerful nations (the “great powers”) on our 
planet. It is the purpose of this book to decipher who such peoples are, and why 
their struggles have been viewed as legitimate and deserving of independence 
and statehood, while others have been denied the same quests.

The notion of self-determination is not novel in modern international law. 
It stems back to the beginning of the 20th century, when world leaders in the 
wake of World War I realized that national peoples, groups with a shared 
ethnicity, language, culture, and religion, should be allowed to decide their 
fate—thus, to self-determine their affi liation and status on the world scene. 
The same idea applied later in the same century to colonial peoples, and by the 
1960s, it became widely accepted that oppressed colonized groups ought to 
have similar rights to auto-regulate and to choose their political and possibly 
sovereign status. However, as decades passed and as separatist minority groups 
throughout the world began challenging the concept of state territorial 
integrity, it became clear that the notion of self-determination had to be 
somehow confi ned. Thus, courts and scholars came up with two different forms 
of self-determination: internal and external. The former potentially applies to 
all peoples, and signifi es that all peoples should have a set of respected rights 
within their central state. In other words, peoples should have cultural, social, 
political, linguistic, and religious rights, and those rights should be respected 
by the mother state. As long as those rights are respected by the mother state, 
the “people” is not oppressed and does not need to challenge the territorial 
integrity of its mother state. The latter form of self-determination, so-called 
external self-determination, applies to oppressed peoples, whose basic rights 
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are not being respected by the mother state and who are often subject to heinous 
human rights abuses. Such oppressed peoples, in theory, have a right to external 
self-determination, which includes a right to remedial secession and 
independence. In theory, the distinction between internal versus external self-
determination is easy to draw, and a scholar or a judge should have no diffi culty 
deciding which minority groups should accrue the more drastic right to 
external self-determination. Simply look to the human rights record of the 
mother state, and, if the record shows violations, then the minority group 
should be allowed to separate. In reality, the distinction is very diffi cult to draw. 
Numerous minority groups around the globe have been mistreated and have 
asserted their rights to external self-determination, only to fi nd themselves 
rebuffed by the world community. By way of contrast, some minority groups 
have found strong support in the eyes of external actors and have garnered 
suffi cient international recognition to be allowed to separate. Why? What is 
so unique about some minority groups and about their quests for independence 
that would justify the authorization to remedially secede? When exactly—
under what circumstances—does the right to external self-determination 
accrue? As Antonio Cassese has written, “[t]o explore self-determination . . . 
is also a way of opening a veritable Pandora’s box” because “[i]n every corner 
of the globe peoples are claiming the right to self-determination.”2

Scholars and courts have struggled with this question over the past decades, 
and have attempted to delineate parameters under which peoples would be 
entitled to such a drastic form of self-determination. The fi rst limiting factor 
here is the purposeful distinction between minority groups and peoples: any 
right of self-determination, whether internal or external, is bestowed by inter-
national law on the latter, but not the former. Under international law, the term 
“people” implies a subset of a minority group, a more defi ned “self” whose 
members have common characteristics and a subjective belief in the unity of 
that “self.” Minority groups, however, are larger entities with some, but not 
necessarily all, common characteristics, and without the required sense of 
uniqueness and distinctiveness from their mother state. Minority groups are 
entitled to the protection of some rights under international law, but those 
rights do not entail the right to political autonomy or self-governance. Rather, 
minority group rights entail the respect of the group’s culture, heritage, lan-
guage, or religion. Through the distinction between the larger entity, a minor-
ity group, and much smaller and specifi c entities, peoples, international law 
has curtailed the number of instances in which rights of self-determination can 
be claimed by any entity. When Wilson and Lenin spoke of self-determination 
post-World War I, they did not envision that every minority group around the 
planet would be entitled to self-governance. Hence, the concept of a “people” 
ensures that self-determination remains limited to specifi c entities that can 
assert peoplehood and prove all of its essential characteristics.

The second limiting factor in the application of the self-determination 
theory lies in the distinction between internal and external self-determination, 
and the disagreement over the applicability of the latter to non-colonial and 
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non-occupied peoples. Some scholars have simply concluded that only colonized 
peoples and peoples subject to foreign occupation and domination could ever 
accrue the right to external self-determination. According to this argument, 
non-colonized and non-occupied peoples have merely rights to internal self-
determination under international law; thus, for these peoples, the distinction 
between internal and external self-determination is irrelevant as the only 
possible form of self-determination entails the former (rights within the 
existing mother state). Other scholars and some courts have hinted at the 
possibility of external self-determination for peoples outside the decolonization/
foreign occupation paradigm. According to this argument, in some extreme 
circumstances peoples will have a right to external self-determination, leading 
to remedial secession and the disruption of the territorial integrity of their 
existing mother state. For most scholars and courts, such a right to external 
self-determination may only be triggered in exceptional circumstances where 
no possibility exists for peaceful cohabitation of the mother state and the 
struggling people. 

Thus, much disagreement exists over the application of self-determination 
and the precise contours of this theory. Disparate results of self-determination 
struggles have demonstrated the diffi culty of applying this theory to real-life 
situations: while the East Timorese, the Kosovar Albanians, and the Southern 
Sudanese have been successful in exercising rights to external self-determination, 
Chechens, South Ossetians, and the Abkhaz peoples have been denied the same 
rights. Many other peoples across the globe have been stifl ed in any self-
determination claims, both internal and external. Thus, the Saharawis have not 
been able to exercise self-determination vis-à-vis Morocco; the Biafrans have 
not been successful in similar claims against Nigeria; Serbs in Republika 
Srpska and Turkish Cypriots in Cyprus have existed in de facto, unrecognized 
state-like entities for several decades, because these peoples’ self-determination 
claims have never been formally accepted; West Papuans have been absorbed 
into Indonesia and their rights to self-determination suspended; Tibetans have 
struggled for autonomy against China; and the Bougainville have asserted (so 
far unsuccessful) claims against Papua New Guinea.3

The general aim of this book is to analyze these diffi cult self-determination 
questions in a provocative manner, by both examining recent international 
relations issues for practical applications of self-determination quests, as well 
as by reviewing international legal standards that govern such independence 
struggles. In particular, this book will focus on the more drastic dimension of 
self-determination, the right to external self-determination. This book will 
conclude that peoples today are able to achieve external self-determination and 
independence solely through the support of the most powerful states, the 
so-called great powers. This exclusive club of super-sovereign states has 
evolving membership and currently includes countries such as the United 
States, the United Kingdom, France, Russia, and China (the “veto” countries 
of the United Nations Security Council), as well as other economic powerhouses, 
such as Germany, Italy, and Japan. This book will observe that the great powers’ 
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rule seems to have morphed itself into a prevailing international relations 
theory, which has come to dominate the legal theory of self-determination, 
leading toward recognizing statehood and secession only in instances where 
such a result coincides with the great powers’ geopolitical interests.

As mentioned earlier, the great powers are political, military, and economic 
powerhouses, states that enjoy super-sovereign status on our planet because of 
their wealth, potent militaries, as well as benefi cial institutional positions in 
organizations such as the United Nations (UN), the European Union (EU), or 
the North Atlantic Treaty Organization (NATO). Thus, the great powers are 
able to unilaterally preclude other states from engaging on a certain path, or 
to unilaterally enable other states to exercise a particular course of action. The 
great powers’ rule has become all encompassing in the fi eld of international 
relations, and as such has replaced the traditional criterion of legality for self-
determination quests of peoples. Instead of proving that they have a legal case 
for self-determination, peoples today must abide by the great powers’ rule.

The aim of this book is to develop and to propose a new normative theory 
(the great powers’ rule) for the exercise of external self-determination, 
ultimately leading toward remedial secession. This book will posit that the 
great powers’ rule entails four criteria, which each people seeking external self-
determination must demonstrate. First, a people must show that it has been 
severely oppressed by its mother state—that it has faced harsh human rights 
violations and abuses at the hands of the central authorities. Second, a people 
must demonstrate that its mother state’s central government is relatively weak 
and simply cannot administer the province or region in which the relevant 
people live effectively. Third, a people must show that it has already been 
administered by some international organization, which has facilitated power 
sharing between the people and the mother state, and which has engaged in 
institution-building and capacity-development for the struggling people. 
Finally, and most importantly, a people must garner the support of the great 
powers. This book will conclude that the fourth criterion is the most signifi cant 
one because it often determines the fate of various peoples struggling for the 
recognition of their rights across the globe. Moreover, the fourth criterion is 
often dispositive of the fi rst three criteria: when the great powers support a 
people, they often emphasize its suffering through international media outlets 
in order to legitimize its struggle and to demonize the mother state. Moreover, 
the great powers often provide logistical, political, fi nancial, and military 
support to a struggling people whom they support, in order to empower the 
people, to weaken its central government, to demonstrate that the central 
government can no longer rule effectively over the relevant people, and to 
orchestrate international involvement in the given region on a signifi cant 
organizational level. Thus, if a people enjoys the support of the great powers, 
it will often manage in satisfying the fi rst three criteria of the great powers’ 
rule theory. The fi rst three criteria are important nonetheless because they set 
a threshold of great powers’ involvement – the great powers most often do not 
get involved in more minor situations, where a people’s rights are mildly 
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abused by the central government, because all states, whether a great power or 
not, seem to prefer the territorial status quo. Non-disturbance of international 
borders is an international law norm, and it is one that even the great powers 
respect. The great powers may become involved in a confl ict between a people 
and its mother state only in instances of severe violations by the mother state. 
Ultimately, this book will offer an assessment of the desirability of the great 
powers’ rule in the realm of self-determination. This book will conclude that 
it would have been preferable for the world court and other international and 
regional tribunals to develop precise normative criteria for a legal framework 
of self-determination and its applicability in diffi cult situations and confl icts. 
Because institutions like the world court have never engaged in the development 
of precise norms of self-determination, the great powers’ rule has dominated 
virtually all external self-determination struggles. In the post-Cold War world, 
we have returned to a great powers’ dominance, where “selfi stans” may form 
only if the majority of the great powers view them as benefi cial and strategically 
advantageous.

In Part I, this book focuses on the existing legal theory of self-determination. 
Chapters 1 through 3 will explain how the theory of self-determination has 
evolved over the 20th century, and how it has impacted on other legal theories, 
such as statehood and sovereignty. These chapters will also highlight the 
signifi cance of state recognition, the paradigm of intervention, and their 
impact on self-determination quests. Chapter 4 will then develop the new great 
powers’ rule, by analyzing its four criteria and by positing that the great 
powers’ rule has become dominant in self-determination matters, at the expense 
of the existing legal rules on external self-determination. Chapter 5 will focus 
on relevant international jurisprudence, in order to highlight the presence 
of the great powers’ rule in the world court’s case law, and to demonstrate 
that this rule has penetrated the ranks of the highest judicial institutions, 
thus coloring those self-determination claims that have been argued at the 
world court. 

Part II will focus on case studies, to demonstrate the obliteration of legal 
norms by the great powers’ rule in real instances of external self-determination 
struggles. Chapters 6 through 10 will discuss the cases of East Timor, Kosovo, 
Chechnya, Georgia, and South Sudan, in order to compare and contrast external 
self-determination failures and success, and in order to prove that all the 
successful peoples have enjoyed the great powers’ support. Conversely, these 
case studies will demonstrate that all the peoples who have been denied 
meaningful self-determination rights and the possibility to form their own 
state through external self-determination have been stifl ed by the great powers, 
because of the latters’ interest in preserving the status quo. Finally, in its 
concluding remarks, this book will bring together Parts I and II, by incor-
porating the great powers’ rule into the existing paradigm of self-determination, 
and by highlighting, through the case studies, how the great powers’ rule has 
functioned in the modern world. Throughout its course, this book will unveil 
a new theory of external self-determination, the so-called great powers’ rule.
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Notes

1 S. Rushdie, Shalimar The Clown, Jonathan Cape, 2005.
2  A. Cassese, Self-Determination of Peoples: A Legal Reappraisal, Cambridge University 

Press, 1995, p. 1.
3  For a full list of peoples and groups seeking various forms of autonomy and self-

determination from their mother states, see M. Weller, Escaping the Self-Determination 
Trap, Brill, 2008, pp. 160–170 (Annex II, Tables of Settlements and Steps toward 
Settlement).



Part I

The theory of self-
determination and 
the great powers’ rule

Part I of this book will explore the theory of self-determination and will explain 
how the great powers’ rule has come to dominate self-determination struggles 
and outcomes. Chapters 1 through 4 will thus demonstrate how the legal 
theory of self-determination has become dominated by the political phenom-
enon of the great powers’ rule. 

Chapter 1 will focus on the theory of self-determination, its historical 
origins, and judicial underpinnings. This chapter will highlight the defi nition 
of the term “people,” relevant for the purposes of determining which entities 
can legally claim rights to self-determination. This chapter will also explore 
the distinction between internal self-determination, which provides for a form 
of autonomy for a people living within a larger mother state, and external self-
determination, which may lead toward that people’s separation from the 
mother state. Chapter 2 will explore recent applications of self-determination 
struggles and will thus provide an overview of two signifi cant cases underlying 
the theory of self-determination, the Aaland Islands case decided by a committee 
of jurists within the League of Nations in the 1920s, and the Quebec Secession 
case, decided by the Canadian Supreme Court in 1998. This chapter will also 
discuss self-determination issues within the context of two recent state 
collapses: that of the Soviet Union and that of the former Yugoslavia. In each 
instance, new states emerged once the larger mother states ceased to exist and, 
in each instance, the legal theory of self-determination could have provided one 
of the arguments for independence and statehood of the newly created states. 
Chapter 3 will compare the legal theory of self-determination with four other 
theories of international law: statehood, recognition, sovereignty, and 
intervention. Each of these four theories is somehow linked to self-determination 
issues, and the linking agent may be found in the great powers’ rule. This 
chapter will thus introduce the notion of the great powers rule, and will explain 
how it has affected statehood, recognition, sovereignty, and intervention, as 
well as how all of these have affected recent self-determination struggles. 
Finally, Chapter 4 will focus on the great powers’ rule itself. This chapter will 
defi ne the great powers and will explore how the phenomenon has worked in 
the global arena: essentially, super-sovereign states (the great powers) dominate 
international relations and have become instrumental in shaping outcomes of 
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recent self-determination struggles. This chapter thus introduces four novel 
criteria of self-determination, brought about by the great powers’ rule: a self-
determination-seeking people must demonstrate that it has been severely 
oppressed by its mother state; that the mother state’s central government is 
weak; that it has been administered by some international or regional 
organization, such as the United Nations (UN) or the European Union (EU); 
and that it has garnered the support of the great powers. This chapter will 
conclude that the fourth criterion, the great powers’ support, will be outcome 
determinative. In other words, if it wishes to successfully exercise rights to 
autonomy and independence, any people seeking self-determination will have 
to obtain the great powers’ support. This phenomenon of the great powers’ rule 
is a political theory but has replaced legal criteria in the application of self-
determination standards to various peoples around the globe. 

Chapters 1 through 4 will therefore introduce the theory of the great powers’ 
rule and its application to recent self-determination quests. Part II will focus 
on case studies, which will demonstrate how the great powers’ rule has operated 
over the last few decades. 



1  The notion of self-
determination

It is for the people to determine the destiny of the territory and not the ter-
ritory the destiny of the people.1

Self-determination in international law is the legal right for a “people” to attain 
a certain degree of autonomy from its sovereign. As early as 1918–1919, leaders 
such as Vladimir Lenin and Woodrow Wilson advanced the philosophy of self-
determination, the former based on violent secession to liberate people from 
bourgeois governments, and the latter based on the free will of people through 
democratic processes. Today, the principle of self-determination is embodied 
in multiple international treaties and conventions, and has crystallized into a 
rule of customary international law, binding on all states.

The principle of self-determination has a long history and has been used and 
discussed throughout the 20th century. It has evolved into a norm of custom-
ary law, and its contours represent a wide-ranging spectrum of alternatives for 
the minority group seeking to self-determine its fate. Thus, self-determination 
rights for a minority group may involve simply political and representative 
rights within a central state, on the one hand, or may amount to remedial seces-
sion and ultimately independence, on the other. This chapter will explore:

1 the history of the right to self-determination as it has evolved throughout 
the 20th century

2 the meaning of the term “people”
3 the distinction between so-called internal self-determination, involving 

various types of autonomy for the minority group within the larger mother 
state, and external self-determination, leading potentially toward remedial 
secession.

History of self-determination

Prior to World War I, international law did not concern itself with any discus-
sion of self-determination for minority groups. Rather, once a group or a 
national movement succeeded in gaining independence from its mother state, 
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other states would simply acknowledge the group’s statehood. This changed 
after World War I, at the Paris Peace Conference, where self-determination 
“was a guiding principle for statesmen who remapped central and eastern 
Europe.”2 Thus, peace-makers at the conference decided to adopt the so-called 
principle of nationalities, whereby they would draw new borders along national 
lines.3 The seeds of the idea of self-determination coincided historically with 
the break-up of a major European powerhouse, Austria–Hungary, at the end 
of World War I. Austria–Hungary had been comprised of many different 
ethnic groups all living within the auspices of a large European empire. While 
the different ethnic groups were not exactly colonized, in the true sense of the 
word, their status and their rights depended entirely on their sovereign 
monarch, the Austro-Hungarian emperor, who could unilaterally decide to 
strip away a group’s rights or to favor one group over another. Once Austria–
Hungary lost World War I and decomposed into a series of nation states, the 
idea of self-determination became appealing to thinkers such as Woodrow 
Wilson and Vladimir Lenin.4 However, it remained unclear whether a general 
norm of international law would develop from the ideas laid out at Versailles, 
or if this peace conference would remain a “case-specifi c exercise of great power 
diplomacy.”5 The latter proved to be true, when Woodrow Wilson’s proposal 
to include the principle of self-determination in the Covenant of the League of 
Nations was defeated.6 Moreover, as will be discussed later, two commissions 
appointed by the League of Nations in connection with the Aaland Islands 
status dispute determined that international law did not recognize a general 
right of self-determination, absent extreme circumstances when a minority 
group is denied any basic rights.7

After World War II, self-determination acquired the status of a legal right. 
However, the contours of that right were deeply embedded in the idea of 
decolonization: self-determination meant that colonized peoples had the right 
to freely determine their political fate. Outside the decolonization paradigm, 
as will be discussed later, the existence of any general self-determination rights 
has been controversial.

The principle of self-determination was fi rst enshrined in a major treaty with 
the adoption of the United Nations Charter after World War II. In Article 1(2), 
the United Nations Charter provided that one of the purposes of this 
organization was “to develop friendly relations among nations based on respect 
for the principle of equal rights and self-determination of peoples.”8 The 
United Nations Charter thus envisaged self-determination, but did not defi ne 
the concept or distinguish between various forms of self-determination. The 
Charter did not impose direct legal obligations on member states; rather, it 
contemplated that member states should allow minority groups to self-govern 
as much as possible. Under the Charter, self-determination did not translate 
into the right for minority groups to separate from sovereign mother states, or 
into the right for colonized peoples to achieve independence. Despite these 
limitations, “the fact remains that this was the fi rst time that self-determination 
had been laid down in a multilateral treaty,” and “the adoption of the UN 



The notion of self-determination   11

Charter marks an important turning point; it signals the maturing of the 
political postulate of self-determination into a legal standard of behavior.”9

Two decades later, the principle of self-determination was espoused in two 
additional treaties: the United Nations Covenant on Economic, Social, and 
Cultural Rights and the United Nations Covenant on Civil and Political 
Rights. Article 1 of both of these Covenants provided that:

[a]ll peoples have the right to self-determination . . . The State Parties to 
the present Covenant, including those having responsibility for the 
administration of Non-Self-Governing and Trust Territories, shall promote 
the realization of the right of self-determination, and shall respect that 
right, in conformity with the provisions of the Charter of the United 
Nations.10

Under the Covenants, the right to self-determination acquired a new 
meaning: here, the right became a continuing one, an obligation on behalf of 
the Covenants’ member states to respect a people’s right to some form of 
democratic self-governance. Moreover, the right to self-determination was 
expressed in two different formats, one for non-colonized and the other for 
colonized peoples. First, non-colonized peoples living within larger mother 
states became entitled to a form of internal governance within their mother 
state. Non-colonized peoples, however, did not acquire the right to seek 
independence from their mother states. Second, the Covenants granted peoples 
of dependent territories (colonies and trusts) the right to freely decide their 
international status. Thus, colonized peoples acquired the right to determine 
their political fate: to form an independent state or to remain a part of their 
existing colonizer or to associate with another state. Unlike non-colonized 
peoples, colonized ones could rely on the Covenants to exercise their right to 
self-determination and to seek a legal separation from their colonizer through 
remedial secession.11

Toward the end of the decolonization movement in the early 1970s, the legal 
position on self-determination could be summarized as follows.12 First, all 
peoples subjected to colonial rule had the right to self-determination, pursuant 
to the provisions of the Covenants, as well as to two Resolutions passed in the 
General Assembly—Resolution 1514 of 1960, the so-called Declaration on 
Granting Independence to Colonial Countries and Peoples, and Resolution 
1541, passed one day later, which contained an annex specifying the modalities 
of self-determination for colonized peoples.13 Second, for colonized peoples, the 
right to self-determination entailed the choice to freely decide their future 
status. Third, the right belonged to a people as a whole, living in a given colonial 
territory. Thus, if various ethnic groups lived in a single colony, their right to 
self-determination had to be exercised as a whole, with all ethnic groups uniting 
to a single “self” that corresponded to the entire territory of that colony. This 
observation fl ows from the principle of uti possidetis, leading toward the respect 
of colonial borders and their elevation to the status of international frontiers. As 
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will be discussed in Chapter 5, the International Court of Justice has confi rmed 
the supremacy of the principle of uti possidetis, and has thereby deprived some 
ethnic groups living within larger colonies of the opportunity to seek self-
determination.14 Fourth, the wishes of the colonized population did not 
necessarily have to be ascertained through referendum. As will be discussed in 
Chapter 5, the lack of referendum in some territories, such as Western Sahara, 
has deprived those populations of the opportunity to express their wishes and 
their opinion as to whether they would rather form an independent state or 
associate with another already existing state.15 Fifth, once a colonized people 
exercised its right to self-determination, that right expired. In other words, once 
a colonized people formed an independent state, that people became devoid of 
the right to form a democratic government or to freely choose its rulers. Self-
determination within the decolonization paradigm was about the formation of 
independent states in lieu of former colonies; how the new states were governed 
or whether the populations of the new states were oppressed or ruled by non-
democratic dictators was irrelevant. Finally, non-colonized peoples had the right 
to self-determination within their mother states, and could rely on this right to 
argue for the establishment of autonomy or regional political governance. Non-
colonized peoples did not have the right to seek independence from their mother 
states based on the theory of self-determination. Thus, as of the early 1970s, the 
right to self-determination existed for all peoples, but was limited in its scope 
with respect to non-colonized peoples, and was limited in its application to 
colonized peoples, as already discussed.

Nonetheless, an argument can be made that the right to self-determination 
continued to develop and to evolve starting in the 1970s, so that in the modern-
day era, the right can be relied on by peoples seeking independence from their 
sovereign mother states, outside the decolonization paradigm. Some scholars 
believe that the right of self-determination developed outside the decoloniza-
tion context post-World War II.16 In 1970 the United Nations General 
Assembly adopted the Declaration on Principles of International Law 
Concerning Friendly Relations and Co-operation among States in Accordance 
with the Charter of the United Nations (“Friendly Relations Declaration” or 
“Declaration”). The Declaration affi rmed the principle of self-determination 
in the UN Charter as the right of “the people of a colony or non-self-governing 
territory” to freely determine its political fate.17 The Declaration further states 
that outside the decolonization context, states enjoy the right to territorial 
integrity, except if a state’s government does not represent “the whole people 
belonging to the territory without distinction as to race, creed or color.”18 This 
language has been interpreted to confer the right to self-determination, and 
potentially, secession on racial or religious groups living in a larger mother state, 
if the former are denied access to the political decision-making process. 
Subsequent UN Declarations, adopted in the 1990s, affi rm the right to self-
determination for other kinds of group, including linguistic, national, or 
cultural groups.19 Thus, “secession is a remedy of fi nal recourse that may come 
into play when it is the sole means by which a substate group can exercise its 
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right of political participation on a basis of equality.”20 In addition to the 
Friendly Relations Declaration, two other international treaties assert the 
existence of a right to self-determination. Common Article 1 of the International 
Covenant on Civil and Political Rights and of the International Covenant on 
Economic, Social and Cultural Rights, quoted earlier, confi rm the right of “all 
peoples” to self-determination.21 While it is true that the drafting history and 
text of the covenants suggest that the right to self-determination was to apply 
specifi cally in the decolonization context, they also suggest another dimension 
to this right: the idea of government by democratic principles. Under this view, 
self-determination for non-colonized peoples entails a right to self-government 
within the larger mother state; inherent in such self-government is the idea of 
meaningful choice for any people to democratically elect its representatives.

In the last decade of the 20th century, the idea that all groups ought to be 
entitled to participate in self-government gained substantial support. In 1992 
Thomas Franck argued that democracy was “on the way to becoming a global 
entitlement, one that increasingly will be promoted and protected by collective 
international processes.”22 This idea gained traction in international practice. 
For example, in 1994 the UN Security Council authorized a military interven-
tion in Haiti, for the specifi c purpose of restoring “the legitimately elected 
President.”23 Moreover, a history of plebiscites across the globe suggests that 
democratic principles are inherently relevant in examining separatist claims. 
Had the Quebecois voted to separate from Canada in 1995, it is plausible to 
suggest that most of the outside world would have honored the Canadian desire 
to split into two different states.24 When the ethnic Albanian Kosovars voted 
to separate from Serbia in 2008, many states honored their secessionist quest 
and recognized them as a new state.25 Similarly, in East Timor, when the peo-
ple voted in referendum to secede from Indonesia, most of the outside world 
recognized the Timorese as a new state.26 Thus, states’ newly created commit-
ment to democracy, over the last decade of the 20th century, has signifi cant 
implications for separatist claims, and under a preferable vision of democracy, 
achieving a mutually consensual outcome, between the mother state and the 
secessionist group, is the preferred way to resolve any disputes.

International law’s deepening devotion to democracy remains what it has 
long been—a commitment above all to full participatory rights within 
established states. Emerging norms recognizing a right to self-government 
lend support to separatist claims principally when those same norms have 
already been profoundly, irrevocably breached.27

Contrary to this view, some scholars maintain that the decolonization move-
ment after World War II did not give rise to a group right of self-determina-
tion, because, “once foreign domination ended, the right of self-determination 
was spent.”28 According to some scholars, the famous 1970 Friendly Relations 
Declaration, adopted by the United Nations General Assembly, did not espouse 
the idea that minority groups had a right to self-determination. In fact, 
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according to this view, at the time that the Declaration was adopted both the 
Eastern and the Western blocs were wary of supporting separatist groups, as 
evidenced in their failure to support Ibo in the Biafran War, ethnic groups in 
the Belgian Congo warfare in the early 1960s, or any other secessionist groups 
elsewhere in the world.29 Thus, it is implausible that they would have sup-
ported the creation of a general right of self-determination in the Declaration 
itself. Moreover, the negotiation record of the Declaration demonstrates that 
many states were concerned with a broad articulation of any right of self-
determination, because they wished to avoid any negative impact that such a 
right would have on existing state boundaries. For example, the Canadian 
government worried that a formulation of a broad right of self-determination 
might justify the “dislocation” of a multi-ethnic state and imply “full inde-
pendence.”30 Poland had qualms about the stability of “existing frontiers,” and 
India expressed its view that “the right of self-determination did not apply to 
sovereign and independent states” because otherwise, “the principle of self-
determination would lead to fragmentation, disintegration and dismember-
ment of sovereign states.”31 Thus, the negotiation record shows that numerous 
states apprehended the creation of a general right of self-determination. 
In addition, the text of the Declaration demonstrates the ambiguity 
with which states viewed the right of self-determination outside the decoloni-
zation context. The term “self-determination” is mentioned eight times in the 
Declaration; the fi rst seven mentions are either general references or occur in 
the decolonization context.32 On the eighth occurrence, “self-determination” 
is mentioned in a proviso clause, which reads as follows:

Nothing in the foregoing paragraphs shall be construed as authorizing or 
encouraging any action which would dismember or impair, totally or in 
part, the territorial integrity or political unity of sovereign and independent 
States conducting themselves in compliance with the principle of equal 
rights and self-determination of peoples as described above and thus 
possessed of a government representing the whole people belonging to the 
territory without distinction as to race, creed or color.33

Thus, the only reference to self-determination in the proviso clause is to 
“self-determination of peoples as described above,” and none of the “descriptions 
of above” refers to the right of self-determination outside the decolonization 
context. In fact, in the sentence preceding the proviso, the right to self-
determination is concerned with peoples in a “colony or non-self-governing 
territory.”34 Thus, it can be inferred that the purpose of the proviso was to 
restrict the application of the language preceding it to colonial peoples, and 
not to create new rights for other minority groups. Finally, even if the proviso 
introduced a new right of self-determination, it would not follow that secession 
was specifi cally authorized by the proviso. For any people, even a colonized one, 
the Declaration specifi es that a variety of statuses short of independence 
“constitute modes of implementing the right of self-determination.”35 Thus, 
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a people could exercise its right to self-determination through a form 
of political or territorial autonomy, special group rights, trusteeships, pro-
tectorates, and so forth. The proviso is structured to prohibit any action 
that would hinder the territorial integrity of states. It states explicitly that 
“[e]very state shall refrain from any action aimed at the partial or total 
disruption of the national unity and territorial integrity of any other State 
or country.”36 It is true that the proviso also places a duty on all states to 
“promote . . . realization of the principle of equal rights and self-determination 
of peoples.”37 However, in light of the negotiation record of the Declaration, 
state practice at the time of its adoption, as well as the plain language of the 
Declaration, it appears that the proviso clause confers such a duty on states to 
promote self-determination rights of peoples only in the context of 
decolonization, and not in the context of helping struggling minority groups 
to gain independence from their established mother states.

Finally, even if the Declaration could be read to confer a broad right of self-
determination, this does not mean that such a right would automatically 
become a part of international law. Prominent authors, such as Antonio Cassese, 
Ian Brownlie, and Peter Malanczuk have concluded that, in 1970, there did 
not appear to be any customary norm of international law authorizing self-
determination for non-colonial peoples.38 Neither can the right of self-
determination post-World War II be derived from an international law right 
to be governed by democratic principles. International law does not recognize 
a right to live under a democratic regime, and many states today are not ruled 
by democratic governments. Prominent British jurist, James Crawford, 
concluded in 1998 that “State practice since 1945 shows very clearly the 
extreme reluctance of States to recognize or accept unilateral secession outside 
the colonial context.”39 Crawford dismisses Bangladesh as a successful example 
of secession, as this was a “fait accompli achieved as a result of foreign military 
assistance in special circumstances.”40 For Crawford, other examples, such as 
Eritrea and the Baltic states, involved mutual consent. Thus, any time that the 
central government opposes secession, secessionists are unable to succeed, as 
has been the case with northern Somalia, and certainly with South Ossetia and 
Abkhazia. According to Crawford, there is no unilateral right to secede under 
international law, and any self-determination for peoples “is to be achieved by 
participation in its [the mother state’s] constitutional system, and on the basis 
of respect for its territorial integrity.”41

Regardless of which of the two views exposed here one adopts, it is certain 
that the contours of the right to self-determination have undergone changes 
toward the end of the 20th century and the beginning of the 21st century, due 
to dissolutions of European countries, such as the former Yugoslavia and the 
former Soviet Union, which will be discussed in Chapter 2, as well as to other 
geopolitical changes across the globe allowing for separatist movements to 
function more freely, as has been the case in the Caucasu s (South Ossetia and 
Abkhazia) and in Africa (Sudan). These issues will be explored in the third 
section of this chapter. Moreover, it is too simplistic today to argue that the right 
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to self-determination never exists outside the decolonization paradigm. Several 
examples throughout the second half of the 20th century demonstrate that some 
peoples have been able to assert their rights to external self-determination. 
Whether such peoples succeeded in their self-determination plights because of 
political and military assistance or due to special circumstances, the fact remains 
that self-determination has resulted in secession in some instances, and has 
caused territorial changes and border alternations. The better view under 
modern-day international law may be that self-determination rights exist under 
limited circumstances, such as, for example, when a people is not entitled to 
government by democratic principles within its mother state.

In order to assess when self-determination rights accrue, the fundamental 
inquiry lies within the concept of a “people.” What is a “people” under inter-
national law? The following section explores this concept. 

What is a “people” for the purposes of self-
determination?

Under the principle of self-determination, a group with a common identity 
and link to a defi ned territory is allowed to decide its political future in a 
democratic fashion.42 For a group to be entitled to exercise its collective right 
to self-determination, it must qualify as a “people.”43 Traditionally, a two-part 
test has been applied to determine when a group qualifi es as a people.44 The 
fi rst prong of the test is objective and seeks to evaluate the group to determine 
to what extent its members “share a common racial background, ethnicity, 
language, religion, history, and cultural heritage,” as well as “territorial 
integrity of the area the group is claiming.”45 The second prong of the test is 
subjective and examines “the extent to which individuals within the group 
self-consciously perceive themselves collectively as a distinct ‘people,’” and 
“the degree to which the group can form a viable political entity.”46

The meaning of the term “people” has its historical underpinnings in the 
idea that indigenous groups should be allowed to practice modes of self-
government. In fact, indigenous peoples are in a better position to identify the 
needs and wants of their own communities; thus, it makes sense to let them 
express such needs and wants through a form of self-government.47 Self-rule 
by smaller minority groups operating within a larger central state is entirely 
consistent with notions of democracy, so that even if the minority group, or 
people, does not have the capacity to exercise jurisdictional authority equivalent 
to a true state, it nonetheless deserves a measure of autonomy that it is capable 
of exercising. How does one defi ne membership in an indigenous group, 
defi ned well enough to constitute a people? First, often the existence of a people 
in a given territory precedes the creation of the larger mother state therein. 
Such is the case of indigenous groups in Brazil, in Australia, and in Canada, to 
name a few examples. Such minority groups often self-identify as a people, 
thereby satisfying the subjective element of the defi nition presented earlier—
that members of a people must perceive themselves as distinctly forming a 
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separate entity. Moreover, many indigenous groups or peoples are dispersed 
into small communities of a few hundred people. This can be problematic if 
one attempts to defi ne peoples territorially. Territorial self-government of 
peoples presupposes “that all people resident within a particular jurisdiction, 
and so subject to its rules, have input or democratic voice in the making of 
these decisions.”48 Thus, identifying peoples in a territorial manner is proble-
matic and can jeopardize the possibility of self-rule for peoples. Instead, other 
factors within the objective criterion of the defi nition of the term “people” 
should be looked to, such as whether the group shares a common race, ethnicity, 
language, religion, culture or history. Territoriality, if unaccompanied by these 
traits, may be entirely at odds with the defi nition of a group as a people. 

The term “people” is also distinct from the notion of minority rights. The 
latter confer on a minority group living within a larger state a set of rights: 
cultural, linguistic, religious, but not necessarily political. “Minority rights 
protect the existence of national, religious, linguistic or ethnic groups, facilitate 
the development of their identity and ensure that they can fully and effectively 
participate in all aspects of public life within the state.”49

Under modern-day international law, minority groups’ rights are protected 
from abuse by their mother states, and are guaranteed the respect of basic 
rights.50 For example, Article 27 of the International Covenant on Civil and 
Political Rights provides that “[i]n those States in which ethnic, religious or 
linguistic minorities exist, persons belonging to such minorities shall not be 
denied the right . . . to enjoy their own culture, to profess and practice their 
own religion, or to use their own language.”51 The Human Rights Committee 
issued a general comment in 1994 focusing on Article 27, in which it concluded 
that states had positive obligations to protect minority rights. According to 
the Human Rights Committee, “[t]he protection of these rights is directed 
towards ensuring the survival and continued development of the cultural, 
religious and social identity of the minorities concerned.”52 Moreover, minority 
rights are protected in the so-called Copenhagen Document, an instrument 
prepared by the Conference (now Organization) on Security and Cooperation 
in Europe at a 1990 meeting in Copenhagen devoted to human rights.53 
According to the Copenhagen Document, “[p]ersons belonging to national 
minorities have the right freely to express, preserve and develop their ethnic, 
cultural, linguistic or religious identity and to maintain and develop their 
culture in all its aspects, free of any attempts at assimilation against their 
will.”54 Finally, minority rights are specifi cally protected in the Framework 
Convention for the Protection of National Minorities, a multilateral treaty 
resulting from the political commitments of states signatory to the Copenhagen 
Document.55 The Framework Convention guarantees to persons belonging to 
ethnic minorities the right to equal treatment before the law, as well as rights 
to use their language, to develop their culture and ethnic identity, their 
religion, traditions and cultural heritage.56

The right for minority groups to have their language, culture, religion or 
ethnicity respected by the mother state is not synonymous with the right to 
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self-determination. While all minority groups enjoy the former, only those 
minority groups that qualify as peoples enjoy the latter. Some larger states view 
minority groups as populations attached to a territory, which do not qualify, 
under international law, for larger protections as those afforded to “peoples.” 
For example, Spain and the United Kingdom may view the population of 
Gibraltar as simply a group inhabiting a certain territory. Thus, Spain and the 
United Kingdom may be willing to accord the population of Gibraltar 
the status of a minority group (and all the associated protections), but not the 
status of a people (and the associated right of self-determination). Some 
minority groups may be too small and too subjectively uncertain of their own 
right to self-government. Such may be the case of indigenous groups, such as 
the James Bay Crees in Canada. The Crees are certainly a minority group and 
have enjoyed human rights protections by the Canadian government. However, 
it is unclear that they are a people disposing of the right to self-determination.57 
Thus, all peoples are also a minority group, but not all minority groups qualify 
as a people. In that sense, a people may be a subset of a minority group, a more 
precisely defi ned club of specifi c members who possess more singularly similar 
characteristics and a more singular belief in the necessity of their own self-
government. All minority groups are entitled to a level of protection by the 
mother state, and all mother states should be committed to the protection of 
human rights of all individual members of every minority group. However, if 
every minority group were entitled to self-determination, “there would be no 
limit to fragmentation, and peace, security and economic well-being for all 
would become ever more diffi cult to achieve.”58 Thus, the distinction in 
international law between a minority group and a people is purposeful and 
incredibly signifi cant. The right to self-determination only attaches to peoples, 
while minority groups are protected through their mother states’ commitment 
to the respect of basic human rights, such as those already described.

Often, identifying a people may be the fi rst step toward assessing that 
group’s rights to self-determination. For example, most commentators would 
agree that the Albanian Kosovars within Serbia constitute a “people,” or that 
the French-speaking Quebecois represent a “people” within Canada. That 
identifi cation, however, is not simultaneous with the conclusion that any 
people deserves the right to self-govern in an independent manner, as a single, 
separate state, through the exercise of external self-determination. Rather, the 
identifi cation of a group as a people signals that the group deserves rights, 
which can be fulfi lled equally well within the central mother state, through 
so-called internal self-determination.

Internal v. external self-determination

Self-determination of such groups that qualify as a people can be effectuated 
in different ways: through self-government, autonomy, free association, or, in 
extreme cases, independence. Co-existence of a people within a larger central 
state, where the people has rights to self-government, political autonomy, 
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cultural, religious and linguistic freedoms, is an example of internal self-
determination. In other words, if the mother state is willing to allow the people 
to exercise its rights within the mother state, then, that people’s right to self-
govern can be fulfi lled internally. Such is the case of the Quebecois within 
Canada, of indigenous groups in Brazil and in Australia, and such was the case 
of national minorities living in the former Yugoslavia and the former USSR, 
before their respective dissolutions.

However, what happens if the people asks for more? Once the determination 
has been made that a specifi c group qualifi es as a people and thus has the right 
to self-determination, the relevant inquiry becomes whether the right to self-
determination ought to be fulfi lled externally, through secession and 
independence?59 The exercise of a people’s right to external self-determination 
signifi es that the people is seeking to separate from the mother state, and to 
self-govern outside of the confi nes of that larger states—thus, externally. As 
mentioned earlier, the right to self-determination can take different forms that 
are less intrusive on state sovereignty than secession is.60 Understandably, the 
international community views secession with suspicion,61 and traditionally, 
the right to independence or secession as a mode of self-determination has only 
applied to people under colonial domination or some kind of oppression.62 
However, modern-day theories of secession have recognized three different 
justifi cations for this extreme result. First, the nationalist theory of secession 
holds that a “territorially concentrated group may secede if and only if it is a 
nation and the majority of members of the nation . . . want to secede.”63 Second, 
choice theories of secession claim that any geographically defi ned group should 
be able to secede if the majority of its members choose to. Finally, the modern-
day international law has come to embrace the right of non-colonial people to 
secede from an existing state, “when the group is collectively denied civil and 
political rights and subject to egregious abuses.”64 This type of secession has 
been referred to as a just cause theory of secession, holding that a group can 
secede if it has “just cause” for doing so—for example, if it has been the victim 
of systematic discrimination and or abuse, or if its territory has been illegally 
taken away and incorporated into another larger state. This right has become 
known as the “remedial” right to secession, and has its origin in the infamous 
1920 Aaland Islands case.65 This case will be discussed in more detail in 
Chapter 2; thus, the subsequent paragraph merely provides a brief overview of 
the “just cause” theory of secession as developed through the arguments 
advanced in this case.

The Aaland Islands were a small island nation situated between Finland and 
Sweden, belonging to the former and seeking to reunite with the latter.66 In 
fact, the Aalanders claimed that they were ethnically Swedish, and that they 
wished to break off from Finland and to become a part of Sweden.67 In an 
advisory opinion, the second Commission of Rapporteurs operating within the 
auspices of the League of Nations held, fi rst, that this issue was properly of 
international, not domestic jurisdiction, and, second, that the Aalanders had a 
right to a cultural autonomy, which had to be exercised within Finland.68 Only 
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if Finland disrespected their ethnic and cultural autonomy would the Aalanders’ 
right to separate from Finland be triggered.69 The Commission of Rapporteurs, 
while denying the existence of a general right of self-determination, suggested 
that secession could be available as a “last resort when the State lacks either the 
will or the power to enact and apply just and effective guarantees” for minority 
rights. This view fi ts nicely within the idea of “just cause” secession, justifying 
the people’s need to seek external self-determination, rather than relying on 
modes of internal self-determination.

Other international documents have espoused this approach and have 
distinguished between modes of international versus external self-determination. 
The 1970 Friendly Relations Declaration preconditions the right of non-colonial 
people to separate from an existing state on the denial of the right to a democratic 
self-government by the mother state.70

A leading scholar analyzing the Declaration has found that secession may be 
warranted under the following circumstances: “[w]hen the central authorities 
of a sovereign state persistently refuse to grant participatory rights to a religious 
or racial group, grossly and systematically trample upon their fundamental 
rights, and deny the possibility of reaching a peaceful settlement within the 
framework of the State structure.”71 A similar clause, striking a balance between 
the right to self-determination and territorial integrity, was inserted in the 1993 
Vienna Declaration of the World Conference on Human Rights, accepted by all 
UN member states.72 The Vienna Declaration states the following:

In accordance with the 1970 Declaration on Principles of International 
Law Concerning Friendly Relations and Cooperation Among States in 
Accordance with the Charter of the United Nations, this shall not be 
construed as authorizing or encouraging any action which would 
dismember or impair, totally or in part, the territorial integrity or political 
unity of sovereign and independent States conducting themselves in 
compliance with the principle of equal rights and self-determination of 
peoples and thus possessed of a Government representing the whole people 
belonging to the territory without distinction of any kind.73

Other UN bodies have also referred to the right to remedial secession, such as 
the 1993 Report of the Rapporteur to the UN Sub-Commission Against the 
Discrimination and the Protection of Minorities on Possible Ways and Means 
of Facilitating the Peaceful and Constructive Solution of Problems Involving 
Minorities,74 and the General Recommendation XXI adopted in 1996 by the 
Committee on the Elimination of Racial Discrimination.75

This view was recently affi rmed by the African Commission on Human and 
Peoples’ Rights, which ruled the following:

In the absence of concrete evidence of violations of human rights to the 
point that the territorial integrity of Zaire should be called to question and 
in the absence of evidence that the people of Katanga are denied the right 
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to participate in Government as guaranteed by Article 13(1) of the African 
Charter, the Commission holds the view that Katanga is obliged to exercise 
a variant of self-determination that is compatible with the sovereignty and 
territorial integrity of Zaire . . . the Quest for independence of Katanga 
therefore has no merit under the African Charter on Human and Peoples’ 
Rights.76

It is entirely logical that the right to external self-determination, leading 
toward secession, would exist only in exceptional circumstances, where the 
mother state chooses to oppress the people in the most heinous ways, or where 
the people’s right to participate in the central government is non-existent. As 
Marc Weller has stated: “The right to opposed unilateral secession stands in 
obvious tension with the claim to territorial integrity and unity of existing 
states.”77 The principle of territorial integrity is a jus cogens norm of international 
law: a norm so fundamental that no states are permitted to derogate from it.78 
Another norm that is corollary to the principle of territorial integrity, the 
principle of uti possidetis, ensures that international borders remain intact. 
According to the International Court of Justice, the principle of uti possidetis is 
an “obligation to respect pre-existing international frontiers in the event of a 
State succession.”79 As such this principle gives predominance to the idea of 
territorial integrity of pre-existing states over any external self-determination 
quests of various peoples. Thus, an act of external self-determination, resulting 
in secession, not covered by the right to colonial self-determination is typically 
(yet not always) considered unlawful in international law.

Entities that have exercised their right to external self-determination in such 
an unlawful manner are most often denied the attribute of statehood. Such 
unlawful entities “have come into being in violation of essential rules of the 
international community as a whole,”80 and, despite possessing the objective 
criteria of statehood, such as a territory, population, and government, they are 
not recognized as states and not engaged by other states as a legitimate partner 
in international relations. Examples of such illegal exercises of external self-
determination include Northern Cyprus, which illegally used force to attain de 
facto independence from Cyprus, Southern Rhodesia which unilaterally 
declared independence from Great Britain by a white minority government, 
and Republika Srpska, which claimed independence from Bosnia after engag-
ing in unlawful war practices such as ethnic cleansing. In all such instances of 
unlawful secession, the central government of the larger state from which these 
entities attempted to separate has claimed the right to forcefully reincorporate 
the renegade territory. The international community has supported this view, 
and has offered little opposition to the forcible reintegration of Biafra and 
Katanga, as well as Chechnya most recently.81 All these instances confi rm that 
the right to external self-determination exists in international law only as a 
small exception to the general rule affi rming the territorial integrity of states. 
Otherwise, minority groups that qualify as peoples are allowed to pursue inter-
nal self-determination rights within their larger mother states.
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The distinction between internal and external self-determination serves the 
purpose of limiting secession to extremely narrow circumstances, because 
“[t]he right to opposed unilateral secession stands in obvious tension with 
the claim to territorial integrity and unity of existing states.”82 By allowing 
only those peoples whose central governments have been heinously hostile to 
secede through the exercise of external self-determination, and by limiting all 
other peoples to forms of autonomy within their central state through the 
exercise of internal self-determination, international law achieves the goal of 
preserving territorial integrity of existing states, except in truly exceptional 
circumstances.

Many other scholars have already attempted to delineate the contours of the 
modern-day right to external self-determination. This book will not remake 
any such arguments, neither will it focus on the distinction between internal 
versus external self-determination. Instead, we will focus on a novel approach: 
the so-called great powers’ rule. The great powers’ rule is a political theory, 
according to which the success of any external self-determination-seeking 
entity depends entirely on the support, or lack thereof, that the entity enjoys 
from the great powers. In Chapter 4, I will discuss novel criteria that constitute 
the great powers’ rule and which, as case studies in Chapters 6 through 10 will 
demonstrate, must be fulfi lled by any external self-determination seeking 
people. The great powers’ rule has replaced normative international law in the 
fi eld of self-determination; politics have effaced law. What may remain of the 
theory of self-determination in the future is uncertain (unless the International 
Court of Justice were to choose to address self-determination issues within the 
context of a future case). At the start of the new millennium, the great powers’ 
rule dictates results of self-determination quests. External self-determination 
rights exist if they fi t within the parameters of the great powers’ rule. An entity 
will become an independent state through the exercise of external self-
determination if the great powers approve of such a result. While politics has 
always been intertwined with international law, the great powers’ rule seems 
to have superseded most legal norms and it may become a futile attempt to 
discuss self-determination in the future without any reference to the great 
powers and their interests. 
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2 Recent applications 
of self-determination

Throughout the 20th century, the right to self-determination has evolved 
under international law. Even those who dispute the existence of the right to 
self-determination outside the colonial context would agree about the existence 
of scholarly and jurisprudential debate around this subject. Recent cases 
illustrate the willingness of some in the international community to 
acknowledge the presence of a possible right of self-determination for non-
colonized peoples. In order to address this issue, this chapter will focus fi rst on 
the development of self-determination rights in the 20th century, before 
turning to a discussion of state dissolutions in the 1990s, having produced 
self-determination-seeking entities. 

From Aaland Islands to Quebec: self-determination 
throughout the 20th century

The infamous Aaland Islands case, briefl y discussed in the previous chapter, 
situates itself well at the confl uence of the self-determination debate. At the 
end of World War I, with the fall of two large empires, Austria–Hungary and 
the Ottoman Empire, ethnic groups which one could classify as peoples today, 
sought the establishment of nation states. As a result, several new states were 
created: Czechoslovakia, Yugoslavia, Finland, Estonia, Latvia, Lithuania, and 
Poland.1 The rhetoric of Vladimir Lenin and Woodrow Wilson at the Paris 
Peace Conference supported this view—that peoples living within determined 
boundaries ought to be able to form their own states.2 Self-determination in 
this context fi ts within the paradigm of decolonization or dissolution of states, 
a situation where a large empire ceases to exist and new states inhabited by 
distinct peoples are created. Self-determination in this context does not 
pose any threats to the norm of territorial integrity of states, because self-
determination-seeking entities wish to create new states on the territory of the 
former empire, which no longer exists. Thus, the creation of new states through 
self-determination in the decolonization or dissolution context does not entail 
challenges to the territorial integrity of any existing states. Lenin and Wilson 
envisioned this type of self-determination at the Paris Peace Conference—a 
process through which nation states could be born, replacing failed empires.3 
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Contrary to this kind of self-determination, the Aalanders, through a legally 
novel claim, sought to separate from Finland in order to join Sweden—a 
territorial maneuver that would have altered Finland’s borders and threatened 
its territorial integrity. Thus, the Aaland Islands case represents a fi rst of its 
kind: international jurisprudence on the topic of self-determination outside 
the decolonization or dissolution context.

The Aaland Islands are an archipelago of about 300 small islands situated 
between Sweden and Finland. From the 17th century on, the islands were 
administered by Finland, which was then a province of Sweden.4 In the begin-
ning of the 19th century, as a result of several wars, Sweden ceded Finland and 
the islands to Russia. After the Russian revolution in 1917, Finland declared 
itself independent.5 The Aalanders, who spoke the Swedish language and con-
sidered themselves ethnically Swedish, sought the opportunity to secede from 
Finland and to reunite with Sweden.6 Finland and Sweden brought this issue 
before the League of Nations, which created an International Committee of 
Jurists to decide whether the League had jurisdiction over this issue, or whether 
Finland had domestic sovereignty over the Aalander problem.7 The Committee 
reached several important conclusions regarding self-determination. 

First, the Committee observed that “Positive International Law does not 
recognize the right of national groups, as such, to separate themselves from the 
State of which they form a part by the simple expression of a wish.”8 Because 
of this, the Committee thus concluded that “the grant or refusal of the right 
to a portion of its population of determining its own political fate by plebiscite 
or by some other method is, exclusively, an attribute of the sovereignty of Every 
State which is defi nitively constituted.”9 In other words, the Committee con-
cluded that under normal circumstances, issues regarding national groups liv-
ing within existing states are matters of domestic jurisdiction, as “[a]ny other 
solution would amount to an infringement of sovereign rights of a State.”10

However, the Committee carved out specifi c exceptions to this conclusion. 
First, the Committee observed that it did not wish to give any opinions 
“concerning the question as to whether a manifest and continued abuse of 
sovereign power, to the detriment of a section of the population of a State, 
would, if such circumstances arose, give to an international dispute, arising 
therefrom, such a character that its object should be considered as one which 
is not confi ned to the domestic jurisdiction of the State concerned, but comes 
within the sphere of action of the League of Nations.”11 Thus, the Committee 
alluded to the possibility of international involvement in order to protect 
human rights of a minority group, if those rights were abused by the mother 
state. This represented a signifi cant advancement of international law, which, 
at the time, seemed mostly concerned by interstate relations and uninterested 
in human rights issues. Moreover, this observation of the Committee alludes 
to the idea of external self-determination by a people whose rights are abused 
by the mother state. The Committee seemed to recognize the necessity of 
international intervention in limited instances where the protection of the 
minority group was at stake, and where living within the larger mother state 



Recent applications of self-determination   29

may no longer be a plausible option for the abused group.12 While the 
Committee does not specifi cally endorse this idea, it nonetheless leaves open 
the possibility that international law should govern some minority groups’ 
struggles, and that the international community should get involved in cases 
of abuse by the mother state. Second, the Committee stated that its general 
rule about domestic jurisdiction over a national group only applies “to a nation 
which is defi nitively constituted as a sovereign State and an independent 
member of the international community.”13 According to the Committee, 
under both domestic and international law, “the formation, transformation and 
dismemberment of States as a result of revolutions and wars create situations 
of fact which, to a large extent, cannot be met by the application of the normal 
rules of positive law.”14 Thus, if a state is not fully formed, or is undergoing a 
transformation or a dissolution, this situation of transition will interest the 
international community. In these exceptional instances, according to the 
Committee, the principle of self-determination of peoples may become 
relevant.15 In the case of Finland, the Committee concluded that the Aaland 
Islands were not defi nitely incorporated de jure into the state of Finland, and 
that because of this transient situation, the issue of the Aalanders was within 
the purview of international jurisdiction, exercised by the League of Nations.16

After the Committee determined that the League of Nations could 
properly exercise jurisdiction over the Aaland Islands issue, the League 
appointed a Commission of Rapporteurs to recommend a solution to his 
problem. The Commission reached several noteworthy conclusions in its 
report.17 First, the Commission drew a distinction between the state of Finland, 
which had been ruled and oppressed by Russia, and the Aaland Islands, which 
are ruled by Finland but have not been oppressed or persecuted. Thus, the 
Commission concluded that the Aalanders could not rely on the precedent of 
Finland, which gained its independence from Russia through a separation or 
secession during World War I, because Finland’s “tenderest feelings have been 
wounded by the disloyal and brutal conduct of Russia,” and because the 
Aalanders had never been treated the same way by Finland.18 Moreover, the 
Commission refused to accept a general rule that minority groups living within 
existing states should have the right to separate themselves to either declare 
independence or to rejoin another state. “To concede to minorities, either of 
language or religion, or to any fractions of a population the right of withdrawing 
from the community to which they belong, because it is their wish or their 
good pleasure, would be to destroy order and stability within States and to 
inaugurate anarchy in international life; it would be to uphold a theory 
incompatible with the very idea of the State as a territorial and political 
unity.”19 According to the Commission, the separation of a minority group 
from its mother state should be an “exceptional solution, a last resort when the 
State lacks either the will or the power to enact and apply just and effective 
guarantees.”20 The Commission here confi rms the Committee’s allusion to 
possible instances of external self-determination, in cases where the mother 
state chooses to mistreat the minority group. Although neither the Committee 
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nor the Commission uses the term “self-determination” in this instance, the 
language is suffi ciently clear on this issue and espouses the same idea—that of 
a minority group’s expression of the desire to self-determine its political fate.21 
The Commission’s language is thus tremendously signifi cant in the development 
of modern-day international law on self-determination, because the Commission 
expressly admits the possibility of separation of minority groups from their 
mother state in exceptional circumstances.

Moreover, the Commission again addressed the possibility of external self-
determination for the Aalanders when discussing its recommendation for this 
minority group and its autonomy status within Finland. The Commission 
concluded that the Aalanders wished to protect their culture and language.22 
The Commission recognized that the Aalanders were distinct from the Finnish 
population, but that there was no need for the Aalanders to separate from 
Finland, because Finland was ready to grant the Aalanders “satisfactory guar-
antees” that their language and culture would be preserved.23 Thus, because 
Finland appeared willing to protect the Aalanders’ cultural and linguistic her-
itage within the larger Finnish state, the Aalanders had no need to resort to the 
more drastic solution of separating from Finland. The Commission, however, 
noted that if Finland refused to grant the Aalanders such cultural and linguis-
tic guarantees, then the Commission would “advise the separation of the islands 
from Finland, based on the wishes of the inhabitants which would be freely 
expressed by means of a plebiscite.”24 The Commission, in this instance, again 
alluded to the possibility of external self-determination for the Aalanders, if 
the Finnish government was unwilling to grant this minority group adequate 
protections and safeguards. The League of Nations ultimately recommended 
that the islands remain a part of Finland, but that they be subject to a special 
autonomy regime, which would include the teaching of Swedish in schools. 
This special regime remains in place today.25

The seeds of the notion of external self-determination were planted by 
the Commission in the 1920s, and they would be further developed by 
the Canadian Supreme Court in the infamous Quebec secession case several 
decades later. It is interesting to compare the two cases (Aaland Islands and 
Quebec): while they stem from completely different eras, address distinct 
geographical regions, and use different language, their approach to issues of 
self-determination is strikingly similar.26

For several decades, French-speaking residents of Quebec have demanded 
greater independence from Canada. Referendum on the issue of complete 
independence from Canada conducted in 1995 showed 49.4 per cent of the 
Quebec population in favor of secession from Canada, with only a slight 
majority voting against.27 In light of such a large proportion of the Quebecois 
population voting in favor of secession, the Canadian Parliament requested the 
Supreme Court of Canada to issue an opinion on the legality of a unilateral 
secession of Quebec from Canada under both Canadian and international law.28 
The Canadian Supreme Court opinion embraces the Aaland Islands precedent 
while using more modern rhetoric and terminology. Substantively, however, 



Recent applications of self-determination   31

the Commission and the Canadian Supreme Court tackle the issue of secession 
in a strikingly similar manner, 70 years apart.

The Canadian Supreme Court distinguished between the right to internal 
self-determination and the right to external self-determination. The former is 
“a people’s pursuit of its political, economic, social and cultural development 
within the framework of an existing state,” while the latter “arises in only the 
most extreme cases” and “potentially takes the form of the assertion of a right 
to unilateral secession.”29 The Canadian Supreme Court alluded to the possibil-
ity that when a people’s right to self-determination is “being totally frustrated” 
internally, it may be entitled to exercise it externally, via secession.30 However, 
the Canadian Supreme Court concluded that in the case of Canada, the popula-
tion of Quebec was “equitably represented in legislative, executive, and judi-
cial institutions,” and that the state of Canada fully respected the principle of 
(internal) self-determination with respect to Quebec.31 For example, the 
Quebecois in Canada “occupy prominent positions within the government,” 
and they “freely make political choices and pursue economic, social and cul-
tural development within Quebec, across Canada, and throughout the world.”32 
Thus, according to the Canadian Supreme Court, the Quebecois people were 
not denied their rights to internal self-determination and, accordingly, it was 
unnecessary to discuss the possibility of rights to external self-determination.33 
While the Commission in the Aaland Islands opinion did not use the same 
terminology of internal versus external self-determination, it did substantively 
make the same distinction when it discussed the issue of secession of the minor-
ity group from its mother state. According to the Commission, such a separa-
tion by a minority group could occur only in “exceptional cases,” when the 
mother state was unwilling to accommodate the minority group in its quest 
for rights. Similarly to the Canadian Supreme Court, the Aaland Islands 
Commission concluded that the Aalanders were not oppressed by Finland, and 
that Finland agreed to guarantee the protection of the Aalanders’ language and 
culture within the Finnish state, so that any discussion of secession was unnec-
essary in that context.

The Canadian Supreme Court also discussed the issue of states’ territorial 
integrity and the potential confl ict thereof with self-determination rights. 
According to the Court, the exercise of any self-determination right “must 
be suffi ciently limited to prevent threats to an existing state’s territorial 
integrity or the stability of relations between sovereign states.”34 Moreover, 
“[t]here is no necessary incompatibility between the maintenance of the 
territorial integrity of existing states, including Canada, and the right of a 
‘people’ to achieve a full measure of self-determination.”35 Finally, according 
to the Court, “the general state of international law with respect to the right 
of self-determination is that the right operates within the overriding protection 
granted to the territorial integrity of ‘parent’ states.”36 This view of self-
determination as existing within the framework of existing territorial states 
is entirely consistent with the opinion of the Aaland Islands Commission, 
which repeatedly emphasized the status of Finland as a sovereign state and 
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the necessity to protect Finnish territorial borders against any usurpation 
brought along by assertions of minority rights in the form of self-determination. 
In sum, the Canadian Supreme Court, like the Aaland Islands Commission, 
held that a people has a right to internal self-determination fi rst, and that only 
if that right is not respected by the mother state, the same people’s right 
to break off may accrue.37 In other words, the right to separate is conditioned 
on the non-respect of the right to some form of provincial autonomy.38 
Moreover, the Canadian Supreme Court, like the Aaland Islands Commission, 
reaffi rmed the supremacy of territoriality and the territorial integrity of 
existing states over any notions of self-determination; the latter may disrupt 
territoriality only in the most extreme circumstances, where a people is 
oppressed by the mother state.

In addition to these jurisprudential developments in the 20th-century 
debate over self-determination, the international community has been forced 
to address issues of self-determination and secession in the context of the 
dismantling of states in the 1990s. When the former Yugoslavia collapsed, the 
international community was faced with the application of self-determination 
principles to newly emerging entities. The following discussion will highlight 
some of those issues and the diffi culty of applying self-determination principles 
in any modern-day context that includes civil warfare and minority groups’ 
struggles against one another. 

State dissolution and self-determination: the SFRY 
and the Soviet Union

The world witnessed the dissolution of two states in the early 1990s: the former 
Yugoslavia and the Soviet Union. In both cases, new entities emerged from 
former mother states, claiming rights of statehood and, in both cases, the 
mother state ceased to exist. It is thus useful to analyze the applicability of 
the theory of self-determination to the newly emerged states, born out of the 
decomposition of the Socialist Federal Republic of Yugoslavia (“SFRY”) and 
the Soviet Union. 

The SFRY

In the early 1990s, the international community was faced with the diffi cult 
task of applying principles of self-determination and potentially secession in 
the context of a rapidly decomposing state: the former Yugoslavia. The SFRY 
was a federal state comprised of six republics (Bosnia-Herzegovina, Croatia, 
Macedonia, Montenegro, Serbia, and Slovenia) and two autonomous provinces 
(Kosovo and Vojvodina). In 1991, internal wars erupted in Yugoslavia, 
following the de facto collapse of the SFRY central government and the 
announced separation of Slovenia, Croatia, Bosnia and Herzegovina, and 
Macedonia from the federal structure of the SFRY. Serbia, along with the two 
provinces of Vojvodina and Kosovo, and Montenegro, renamed themselves the 
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Federal Republic of Yugoslavia (FRY) and claimed to be the continuation of 
the SFRY.

The international community’s fi rst task was to assess whether SFRY was in 
the process of dissolution, or whether Slovenia, Croatia, Bosnia and Herzegovina 
and Macedonia had seceded from their parent state.39 The response had 
enormous signifi cance. If SFRY were dissolving then emerging entities would 
form new states and adopt new regimes; all assets and liabilities of the former 
Yugoslavia would have to be proportionately divided and no particular entity 
would be entitled to use force against anyone else for any other reason. If, 
however, secession were occurring then the international community would 
have to conclude that Slovenia, Croatia, Bosnia and Herzegovina and Macedonia 
had seceded—perhaps illegally—from their parent state, the SFRY. In this 
instance, because secession is at best tolerated under international law only in 
the most extreme circumstances, the purported continuation of the SFRY, the 
FRY, could be entitled to use force against the other entities to prevent them 
from seceding and to restore prior SFRY borders, as well as to claim all former 
Yugoslav assets for itself, as the only legitimate actor in the decomposition of 
Yugoslavia. It is unsurprising that Serbia and Montenegro, the founders of the 
FRY, claimed the case of secession, and that all the other entities supported the 
view that Yugoslavia was dissolving. 

In the early 1990s, the international community was particularly concerned 
with putting an end to the raging civil war in the former Yugoslavia, and it 
thus wanted to adopt a legal standpoint which would facilitate the ordering 
of a possible ceasefi re to all warring entities. The European Community, which 
had “assumed the leading role in mediating territorial disputes in the former 
Yugoslavia,” sought a legal label for the process of decomposition that had 
started taking place in this country.40 Thus, the European Community sought 
a clarifi cation: was Yugoslavia in the process of dissolution or secession? 
This issue was addressed in the First Opinion of the so-called Badinter 
Commission, a body of experts appointed by the European Community to 
answer diffi cult legal questions pertaining to the former Yugoslavia in the 
early 1990s.41 The Badinter Commission concluded, perhaps unsurprisingly, 
that the SFRY was in the process of dissolution.42 This legal view allowed 
the European Community to demand from all former Yugoslav republics 
that they refrain from the use of force, because former SFRY borders were no 
longer in existence and no republic was entitled to use force against the other 
ones to reclaim more territory to itself. It is interesting to note that despite 
the Badinter Commission opinion adopting the view that the former 
Yugoslavia was a case of dissolution, and not secession, many scholars have 
analyzed this situation as a case of secession. In fact, some scholars have 
pointed to the case of the former Yugoslavia to advance the idea that the right 
to remedial secession has crystallized as a norm in international law. These 
scholars claim that the republics of Slovenia, Croatia, Bosnia and Herzegovina, 
and Macedonia were entitled to secede because they had been denied the 
proper exercise of their right to democratic self-government, and, in some 
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cases, had been subject to ethnic violence by the central government in 
Belgrade.43

These authorities suggest that if a government is at the high end of the 
scale of representative government, the only modes of self-determination 
that will be given international backing are those with minimal destabiliz-
ing effect and achieved by consent of all parties. If a government is 
extremely unrepresentative and abusive, then much more potentially 
destabilizing modes of self-government, including independence, may be 
recognized as legitimate. In the latter case, the secessionist group would 
be fully entitled to seek and receive external aid, and third-party states and 
organizations would have no duty to refrain from providing support.44

This confl ict between the view of the Badinter Commission and the opinion 
of scholars who argue that secession applied in the context of the former 
Yugoslavia illustrates the diffi culty of applying the international law on 
secession to real-life confl icts.45 In the case of Yugoslavia, the debate essentially 
centered on the issue of continuation of the SFRY: once Slovenia, Croatia, 
Bosnia and Herzegovina, and Macedonia seceded from the SFRY, was the left-
over territory of the FRY (essentially Serbia with Kosovo and Montenegro) a 
continuation of the SFRY, or was it now an entirely new state? If one wanted 
to argue the case of secession, one needed also to adopt the view that the parent 
state remained in existence and that the FRY was a continuation of the SFRY. 
Is that possible when more than half of the parent state’s territory has separated? 
Is there a territorial size requirement for a parent state to be able to argue that 
its situation fi ts within the paradigm of secession, and not dissolution? In any 
case of secession, the parent state’s territory, population, and government 
change. How do we know which of these essentially new parent states can claim 
that secession occurred and it (the parent state) is the same state as before, and 
which of such parent states must be classifi ed as new actors on the international 
scene? Was the FRY truly a new actor, or could it legally claim to be a con-
tinuation of the SFRY, after Slovenia, Croatia, Bosnia and Herzegovina and 
Macedonia seceded?

The Badinter Commission, after it concluded that the SFRY was in a state 
of dissolution, had to address an additional issue regarding secession and 
self-determination in this then-troubled region. Once Bosnia and Herzegovina 
and Croatia effectively separated from the SFRY, the Serbian minority living 
within these two new states claimed that, as a people, it had a right to self-
determination. The Serbs in Bosnia-Herzegovina and Croatia hoped that 
they would be entitled to exercise their external self-determination rights, to 
secede from Bosnia-Herzegovina and Croatia, and to rejoin the FRY. The 
European Community feared any territorial expansion of Serbia, in the form of 
the FRY, and was reluctant to grant Bosnian and Croatian Serbs any legal rights 
to self-determination. The Badinter Commission was thus charged with 
answering the following question: “Does the Serbian population in Croatia and 
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Bosnia-Herzegovina, as one of the constituent peoples of Yugoslavia, have the 
right to self-determination?”46 The Badinter Commission’s legal opinion 
paralleled the European Community’s political stance vis-à-vis the FRY. The 
Badinter Commission, in its Second Opinion, stated that international law 
“does not spell out all the implications of the right to self-determination.”47 
Moreover, the Badinter Commission concluded that “the right to self-
determination must not involve changes to existing frontiers at the time of 
independence.”48 Thus, much like the Aaland Islands Opinion and the Quebec 
case described earlier, the Badinter Commission positions any discussion of 
self-determination rights within the paradigm of existing territorial borders, 
which cannot be altered. The Badinter Commission then recognized that 
the Serbs in Bosnia-Herzegovina and Croatia must “be afforded every right 
accorded to minorities under international conventions as well as national and 
international guarantees consistent with the principles of international law.”49 
The commission recognized the existence of the principle of self-determination, 
and that under this principle Serbs in Bosnia-Herzegovina and Croatia should 
“be recognized under agreements between the Republics as having the 
nationality of their choice, with all the rights and obligations which that 
entails with respect to the States concerned.”50

Thus, the Badinter Commission was extremely careful in its approach to the 
issue of self-determination with respect to the Bosnian and Croatian Serbs. 
First, it conceived of them as a minority group and not as a people. This 
distinction, described in Chapter 1, is signifi cant in international law, as only 
peoples may claim the right to self-determination, whereas minority groups 
can only claim certain types of cultural and linguistic protection. Moreover, 
while recognizing the applicability of the principle of self-determination to 
the Bosnian and Croatian Serbs, the Badinter Commission determined that an 
expression of this principle in this context should be the right for Serbs to 
choose their nationality. In other words, Serbs living in Bosnia-Herzegovina 
and Croatia may exercise some rights internally, such as those ordinarily 
accorded to minority groups under international law. However, they may not 
exercise their rights to external self-determination, but they can choose to 
claim a different nationality.

This legal opinion is fraught with inconsistencies and poses more questions 
than it sheds any light on the diffi cult legal question which it purported to 
answer. First, if Serbs in Bosnia-Herzegovina and Croatia are not a people 
but only a minority group, why does the Badinter Commission discuss self-
determination rights at all? Second, the right to choose one’s nationality has 
nothing to do with the right to self-determination. Accepting the existing 
framework of internal/external self-determination, one can speak about mean-
ingful rights within a parent state, such as the right to a preservation of cul-
tural, linguistic, religious, and ethnic heritage, or about circumstances giving 
rise to the right to remedial secession, should the parent state choose to abuse 
the people. However, the right to choose one’s passport has no direct bearing 
on either type of self-determination. Finally, in practice, the Badinter 
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Commission opinion proved of little value. Serbs in Croatia have either 
remained in Croatia as a minority group, or they have relocated to Serbia. 
While every Serb’s account of his or her life in Croatia or in Bosnia-Herzegovina 
necessarily varies depending on his or her particular circumstances, it is undis-
putable that many Serbs in Croatia and in Bosnia-Herzegovina have encoun-
tered diffi culties, especially those who chose to affi rm their Serbian nationality.51 
Thus, giving Serbs the right to choose their nationality has done little to 
appease tensions already present within these societies, or to advance the rule 
of international law. Moreover, Serbs in Bosnia-Herzegovina have formed their 
own de facto state, Republika Srpska, and Bosnia-Herzegovina remains divided 
as of today between the Muslim–Croat federation (the offi cial Bosnia-
Herzegovina) and the Serb-controlled Republika Srpska.52 Thus, although the 
Badinter Commission was unwilling to grant any self-determination rights to 
the Serbian minorities, Bosnian Serbs have de facto exercised their right to 
external self-determination and have founded an entity with separate govern-
ment, police force, schools, and economies from its de jure parent state.

The case of the former Yugoslavia remains an academically troubling 
application of self-determination principles. Confusion remains over whether 
the SFRY dissolved or if many of its former republics seceded from the 
mother state. Diffi cult legal issues plague the de facto existence of the 
Republika Srpska. And nobody was certain if the FRY could claim any successor 
status to the former Yugoslavia. The case of the former Yugoslavia illustrates 
challenges inherent in the application of traditional self-determination 
concepts to a modern-day paradigm of secession, outside the confi nes of 
decolonization. The case of the Soviet Union underlies similar issues and will 
be discussed next. 

The Soviet Union

The dissolution of the former Soviet Union in the early 1990s resulted in the 
creation of many new states. The Baltic states, Estonia, Latvia, and Lithuania, 
declared independence in 1990, as did 12 additional Soviet republics soon 
thereafter.53 The case of the Baltic republics is slightly different from that of 
the other 12 republics, because, arguably, the Baltic republics had the right to 
self-determination under international law whereas the other 12 republics only 
derived this right from Soviet constitutional law.

The Baltic republics existed as sovereign, independent states between the 
two world wars. In fact, in 1918, the Russian Soviet Federated Socialist 
Republic, the successor state to the failed Russian Empire, recognized the 
sovereignty of Estonia, Latvia, and Lithuania, and these three states became 
members of the League of Nations.54 The Baltic States’ sovereignty ended in 
1940, when the Soviet government occupied and annexed them, following the 
conclusion of the secret Molotov-Ribbentrop Accords in 1939.55 Most western 
states have refused to recognize the legal validity of the Soviet annexation of 
the Baltic States, but during the Cold War, the Soviet Union remained mostly 
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unchallenged in its occupation and incorporation of these states.56 In 1989, 
the Soviet authorities changed their view toward the Baltic States and 
announced that the Soviet occupation thereof was illegal. Following this 
announcement, the Baltic republics “embarked on a programme to reverse the 
consequences of the illegal agreements concluded in 1939.”57

All three states declared independence in 1990, but premised such 
independence on the invalidity of the Soviet secret pact with Hitler in 1939, 
as well as the illegal annexation of the republics into the Soviet Union in 
1940.58 The Baltic States thus proclaimed that Soviet acts of occupation and 
annexation constituted international crimes and that, as such, they could not 
give rise to a valid legal title. Therefore, de jure, pre-1940 Baltic sovereignty 
should have continued to exist.59 It is remarkable to note that the Baltic states 
refrained from asserting a right to self-determination under international law, 
although they most likely would have been able to construe a solid argument 
for self-determination. The three Baltic republics were illegally occupied by 
the Soviet Union; their exercise of external self-determination leading toward 
remedial secession would have fallen within the framework of self-determination 
existing for peoples subject to foreign domination and occupation. Thus, 
international law would have most likely condoned the Baltic exercise of self-
determination.60 The Baltic States most likely did not rely on self-determination 
arguments because they wanted to avoid the applicability of a 1990 Soviet law, 
which proscribed procedures for the accomplishment of secession of the 
republics from the Soviet Union; the law required the approval of two-thirds 
of the concerned republic’s population of a proposed secession.61 Because all 
three Baltic states had signifi cant Russian minorities living within their 
borders, it was questionable whether referendum results in any of the three 
states would demonstrate two-thirds approval for independence from the 
Soviet Union. Thus, in order to avoid having to dispute referendum procedures 
under domestic law, the three Baltic states chose to forego their rights to self-
determination under international law.62

Nonetheless, all three Baltic states held referendum; a signifi cant majority 
of the Estonian, Latvian, and Lithuanian populations did approve statehood 
and independence for each respective country.63 Inadvertently, the three Baltic 
states achieved statehood through a self-determination-seeking mechanism, 
popular referendum. The fact that these three states did not specifi cally rely on 
the international right to self-determination does not detract from the validity 
and legitimacy of this right for the peoples of these three Baltic states. Most 
Western states recognized the three Baltic states as sovereign and independent 
following referendum. However, most Western states chose to refrain from 
providing strong support for the Baltic states immediately, most likely because 
of fear of alienating the Soviet Union. The Conference on Security and 
Co-operation in Europe fi rst rejected the three Baltic states’ petitions for 
membership.64 Moreover, in April 1990, French President François Mitterand 
and German Chancellor Helmut Kohl issued a joint statement affi rming the 
validity of Lithuanian declaration of independence, but urging Lithuania to 
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suspend it and to instead negotiate secession issues with the central Soviet 
authorities.65

The case of the Baltic republics neatly illustrates how concerns about 
“global balance” and the territorial integrity of the Soviet Union restrained, 
or at least slowed down, not only the furtherance of, but also international 
support for, the quest for self-determination.66

Ironically, despite having a solid legal argument for self-determination, the 
three Baltic states were able to achieve statehood and independence peacefully 
through the avoidance of self-determination-type arguments.

Unlike the Baltic republics, the other 12 Soviet republics arguably had no 
right of self-determination or secession under international law.67 These 
republics had not been illegally occupied or annexed like the Baltic regions; 
moreover, these republics had not been colonies and existed lawfully within 
the larger Soviet empire. However, these 12 republics most likely had a right 
to self-determination under the 1977 Soviet Constitution, which provided in 
Article 72 that: “Each Union Republic shall retain the right freely to secede 
from the USSR.”68 This provision had never been applied until 1990, when a 
new law was hastily passed, providing for the holding of referendum by any 
Soviet republic wishing to secede.69 Because the 1990 law was incredibly 
complex, one may wonder as to whether it truly constituted the application of 
the right of self-determination. In fact, it was this law that the three Baltic 
states sought to avoid when they construed their independence-seeking 
argument on the invalidity of the Molotov-Ribbentrop Accords, and not on 
any inherent right of self-determination. Nonetheless, as scholars have already 
noted, the 1990 law was remarkable because “it was the fi rst piece of national 
legislation regulating the right of secession in a detailed way.”70

The 1990 law was never applied, because a political crisis caused a precipitous 
collapse of the Soviet Union, and the 12 republics achieved de facto 
independence, outside any legal parameters of either international or domestic 
law. Most of the 12 republics held referendum on the issue of secession, not 
within the 1990 law or not based on any international legal rule.71 The fact 
that most of these republics chose to hold referendum:

proves that the republics, although lacking any legal claim to secession or 
independence under international law, sought a form of legitimation for 
their breaking away in the general legal principle of self-determination. 
They therefore had resort to the practice of referendums, which undoubt-
edly constitutes a fair and widely used application of that principle.72

Other states also chose to legitimize the collapse of the Soviet Union and the 
emergence of new states from the perspective of self-determination. When the 
foreign ministers of then 12 member states of the European Community met 
in December 1991 to determine on the common policy toward breakaway 
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republics of the Soviet Union and the former Yugoslavia, they relied on self-
determination in two ways. First, the European Community foreign ministers 
issued the Declaration on the Guidelines on the Recognition of New States in 
Eastern Europe and in the Soviet Union (“EC Guidelines” or “Guidelines”); 
these Guidelines start off with the following language: “The Community and 
its member States confi rm their attachment . . . in particular [to] the principle 
of self-determination.”73 As Antonio Cassese has noted:

By these words the Twelve intended to emphasize that they regarded the 
progressive breaking up of the two States as a realization of the political 
principle of self-determination and as a historical process furthered by the 
concept that each people should freely choose its international political 
status.74

In addition to a positive commitment to self-determination in the fi rst 
sentence of the Guidelines, this principle conditioned the recognition on any 
new states on the respect for the “rule of law, democracy and human rights,” as 
well as on the establishment of “guarantees for the rights of ethnic and national 
groups and minorities.”75 In other words, recognition by the European 
Community of any new state was specifi cally conditioned on whether the new 
state established a democratic rule, through which rights to internal self-
determinations of peoples and minority groups would be respected. The 
European Community foreign ministers thereby linked secession exercised 
through external self-determination with internal self-determination: “They 
made it clear that they were prepared to endorse the achievement of independent 
statehood, i.e. external self-determination, only on condition that the breakaway 
republics fully respected the principle of representative democracy, that is, 
internal self-determination.”76 As will be discussed in Chapter 3, the European 
Community foreign ministers announced a novel theory of recognition that 
they, as super-sovereign European players, were able to impose on newly 
emerging states lacking in sovereign powers.77 This concept of sovereignty on 
a sliding scale will be explored in Chapters 3 and 4, and will be instrumental 
in the development and discussion of the so-called great powers’ rule, which 
constitutes the main argument of this book. 

The discussion of the former Yugoslavia and the Soviet Union illustrates the 
diffi culty of applying self-determination and secession principles to an already 
existing confl ict. Because the theory of self-determination was essentially 
developed within a decolonization paradigm, under which colonized peoples 
were granted rights to self-determine their political fate, the theory is much 
more diffi cult to apply outside this context. Self-determination for non-
colonized peoples is a troubling prospect: it may entail an alteration of the 
mother state’s borders, in order to accommodate an external self-determination-
seeking entity. The mother state’s borders were arguably legitimate, in 
situations where the mother state is not a colonial power. Thus, allowing for 
external self-determination of non-colonized peoples runs afoul of the basic 
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international law principle of territorial integrity of states. The League of 
Nations in the Aaland Islands case and the Canadian Supreme Court in the 
Quebec secession case hint at the possibility that international law may condone 
external self-determination for non-colonized peoples in very limited instances, 
but both of these courts stop short of attempting to develop a legal framework 
for the exercise of such external self-determination. In the context of the former 
Yugoslavia, the Badinter Commission refuses the label “secession” and refuses 
to grant Bosnian Serbs the right to self-determination. And, in the context of 
the Soviet Union, three Baltic states avoided reliance on self-determination 
in their arguments for independence and statehood. All these cases demonstrate 
the diffi culty of applying the legal theory of self-determination to territorial 
confl icts outside the decolonization context. Moreover, the discussion in this 
chapter underscores the politically charged context of most secessionist con-
fl icts, and will serve to underscore the argument exploited, in Chapter 4, over 
the role of the great powers in any self-determination debate. As will be argued, 
it is the great powers’ rule that most often determines the positive or negative 
outcomes of a people’s struggle for independence. 
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3  Self-determination and 
other theories

The theory of self-determination is theoretically and practically linked to other 
legal theories, which include statehood, recognition, sovereignty, and interven-
tion. In each instance, this chapter will describe and demonstrate how these 
theories are intertwined, and how a minority group’s quest for self-determination 
often depends on these four legal theories. First, a group’s ability to self-
determine its political fate often hinges on its ability to prove that it qualifi es 
as a new state. Second, a self-determination-seeking group must demonstrate 
that it merits recognition by external actors—in other words, that it will 
behave as a “good” state and that it will be a legitimate state partner on the 
global scene. Third, such groups must show that their sovereignty quests 
warrant respect, and that their proposed territorial units should be treated as 
sovereign entities. Finally, in some instances, self-determination-seeking 
groups need the external actors’ help in the form of intervention for the 
achievement of such self-determination goals, as illustrated by the case of 
Kosovo. Before engaging in such discussion, however, this chapter will briefl y 
describe the phenomenon of the great powers by describing who they are 
and how they have achieved their super-sovereign status on the world 
scene. Although Chapter 4 includes a more detailed discussion of the great 
powers, for the purposes of this chapter, it is relevant to briefl y describe 
what the phenomenon of the great powers truly entails by focusing on their 
own identity. 

Prelude: which are the great powers?

The great powers are super-states: the most militarily, economically, and 
politically potent players in the international arena. The great powers are also 
super-sovereign because, in light of their enhanced status in global relations, 
they possess more persuasive infl uence and thus more de facto decision-making 
authority. Conversely, all other non-great powers enjoy less sovereignty and 
have had to yield some of their de jure sovereign powers to the great powers. 
Which states qualify, then, for “great power” status?

First, states that emerged as victors post-World War II, such as the United 
States, the United Kingdom, France, Russia (successor to the former Soviet 
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Union), and China can claim this label. All these states enjoy veto power on 
the United Nations Security Council and thus possess institutional sovereignty 
within the world’s most supreme organization. Some of these states have 
developed into economic powerhouses, such as the United States and China, 
and have been able to dictate global trade and fi nancial policies. The United 
Kingdom and France have become members of the European Union (EU) and 
an argument can be made that the EU itself should be viewed as a great power. 
However, as this book discusses states in their most traditional sense, I have 
chosen to discuss individual EU member states as great powers, and not the 
union itself. Second, additional states may be added to the great powers’ club 
in light of their economic powers. These states include other G-8 members: 
Italy, Germany, and Japan. These states were not included in the Security 
Council veto structure mostly because they were perceived as “rogue” states 
because of their actions in World War II. However, these states have emerged 
as dominant players in regional and other, more specialized organizations. 
Germany has played an increasingly dominant role within the EU, and Japan 
has been an Asian powerhouse. Another state that could be added to the great 
powers’ club in light of its recent rise in the manufacturing and commercial 
world is India. India has become increasingly prominent in Asia, as well as 
across our planet, because of its rising economy, its non-declared nuclear status, 
and its potential to become a hugely important alley to the older, more 
traditional great powers. All these states, Italy, Germany, Japan, and India, 
have been prominent players in trade and monetary organizations, and have 
exerted considerable infl uence in the global arena. Third, non-declared nuclear 
states may also possibly be added to the great powers’ club because of their 
inherent military advantage. Thus, in addition to India, states such as Israel 
and Pakistan possess considerable clout in the global arena because of the 
nuclear threat they can wield over other states. Fourth, rogue and volatile states 
could also arguably become members of the great powers’ club, because of their 
unpredictable (and sometimes frightening) foreign policy, and the threat posed 
thereby on other states. These states include Iran, Syria, North Korea, and 
Afghanistan.

Membership of the great powers’ club is exclusive and seems to require 
heightened attributes of sovereignty on behalf of member states; membership 
in this elite circle has been in a state of fl ux as newer great powers, such as China 
and India, emerged on the world arena as potential leaders and super-sovereign 
players. The three sections that follow will discuss issues of statehood, recogni-
tion, sovereignty, and intervention within the context of self-determination. 
A discussion of the great powers and self-determination follows in Chapter 4. 

Self-determination and statehood

The theory of self-determination is closely linked to the theory of statehood at 
the time of attempted state creation—when a self-determination-seeking 
entity asserts its right to form a new state. While self-determination does not 
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legally depend on statehood, a people that chooses to exercise its right to 
external self-determination may need to prove to the outside world that it 
satisfi es the criteria of statehood.

Once an entity breaks off from its mother state and seeks to become 
recognized as a new state, the legal question that arises is whether that entity 
satisfi es the relevant international legal criteria of statehood. According to the 
1933 Montevideo Convention, an entity can achieve statehood if it fulfi lls four 
criteria: if it has a defi ned territory; a permanent population; a government; 
and the capacity to enter into international relations.1 Moreover, scholars have 
elaborated additional criteria for statehood, including independence, 
sovereignty, permanence, willingness, and ability to observe international law, 
a certain degree of civilization, and, in some cases, recognition.2 Statehood is a 
legal theory that seeks to justify the attribution of statehood on objective 
criteria, which are, in theory at least, independent from the political reality 
underlying many attempts at secession or separation.3 In other words, because 
statehood is an entirely legal theory, political acts are not supposed to have any 
bearing on an entity’s quest for statehood. As long as an entity can point to the 
fact that it has a territory, population, government, and the ability to enter into 
international relations with other states, it ought to attain the legal label of 
statehood. In theory, whether other states choose to recognize this kind of 
entity should not affect this entity’s legal claim to statehood.

In practice, however, the theory of statehood has led to anomalous results.4 
For example, the fi rst criterion of the Montevideo Convention requires that an 
entity have a defi ned territory. Many entities that we routinely consider to be 
states have a disputed and often undefi ned territory.5 For example, Israel’s 
territory is disputed by its Arab neighbors; the two Koreas have battled over 
their border for decades; Somalia’s and Sudan’s territories are disputed by 
potent rebel movements.6 As to the second criterion, many entities that we 
view as states have impermanent, migratory populations. The Democratic 
Republic of Congo, Sudan, and Iraq, to name but three, have all experienced 
signifi cant refugee crises, resulting in shifts in their respective populations, 
without thereby losing their statehood on the international scene.7 Other states 
have very small populations, such as the Pacifi c Island state of Nauru (10,000), 
or the city state of San Marino (24,000), and yet such entities are still treated 
as states.8 Regarding the third criterion, entities with collapsed governments 
have also remained “states” in the past. For example, throughout the 1990s 
Afghanistan did not have a stable government, and yet it remained treated as 
a state and retained its seat in all major international organizations.9 Somalia 
has not had a central government for over two decades, and yet it has been 
treated as a sovereign state on the international scene.10 Finally, as to the fourth 
criterion, many entities routinely considered states do not have the capacity to 
enter into international relations.11 Small nations such as Liechtenstein and 
Monaco depend on Switzerland and France respectively for their national 
defense.12 Several Pacifi c island nations, likewise, depend on the United States 
and New Zealand for their defense and have been dubbed “freely associated 
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states.”13 Other small nations depend on the United States, and/or other 
economically powerful nations, for trade and commercial relations.

These examples demonstrate that the criteria of statehood only matter at the 
initial stage, when a self-determination-seeking entity is seeking to attain 
statehood. Thus, when the people of South Sudan decided to separate from the 
rest of Sudan and to form an independent nation, the world community should 
have examined whether South Sudan satisfi ed the four criteria of statehood. 
Similarly, when the Kosovar Albanians voted to secede from Serbia and to form 
their own state, the relevant legal inquiry should have consisted of determining 
whether Kosovo satisfi ed the four criteria of statehood. However, once the 
determination of statehood is met and an entity joins the sovereign club of 
states, the retention of the four criteria of statehood becomes irrelevant. A state 
remains a state, absent extraordinary circumstances, such as when a state 
dissolves into smaller subunits. In most other circumstances, the label of 
statehood remains impossible to lose, for good reasons, perhaps. If entities 
routinely became states and then lost the label of statehood due to a territorial 
dispute, the lack of government, a migratory shift in population, or the 
inability to conduct foreign relations in some manner, the end result would 
consist of endless chaos and violence. Thus, statehood matters at the time of 
state creation; it no longer matters during state existence, absent truly exceptional 
circumstances.

Because the legal theory of statehood seems crucial at the time of state 
creation, it is important that the theory remain consistently applied to all 
entities exercising their right of external self-determination. Alas, this has not 
been the case in recent history, and often the geopolitical reality of a given 
region dictates whether an entity is treated as a state by the international 
community. Chapters 6, 7, 8, 9, and 10 will examine the cases of East Timor, 
Kosovo, Chechnya, Georgia, and South Sudan; these chapters will demonstrate 
that statehood criteria have often been applied through a political prism, 
resulting in both the granting and denial of statehood to legally similarly 
situated self-determination-seeking entities. Thus, statehood in practice seems 
to hinge on recognition: in other words, an entity seems to be treated as a state 
only if the outside world, and specifi cally, the most powerful states, wishes to 
recognize it as such. A cynic might ask why international law cares about 
statehood at all. In other words, why would a newly independent state care for 
proving to anyone on the outside that it meets the requirements of statehood? 
If the people who live in a given country are happy with the achievement of 
independence through the exercise of external self-determination, they should 
not have to worry about proving to the outside world that their home nation 
qualifi es as a state under international law. However, the reality proves the 
opposite: a new “state” faces crucial challenges after its assertion of independence, 
such as economic and trade issues, developmental problems, security concerns,  
and monetary hurdles. Thus, an entity seeking to become a state on the 
international scene must fi rst persuade external actors that it is a state in order 
to become fully engaged in international relations with such external actors, on 
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which it often depends. As I argue in Chapter 4, a self-determination-seeking 
entity will be recognized as a new state only if it garners the support of the most 
powerful states in the international legal arena, the so-called great powers.

Self-determination and recognition

Recognition, unlike statehood, is not a legal theory; rather, it is a political act 
exercised by sitting governments of existing states vis-à-vis a newly created 
entity. Recognition and statehood, in theory, are distinct and a state can 
recognize an entity that does not satisfy the four criteria of statehood; conversely, 
a state can choose not to recognize an entity that does satisfy the attributes of 
statehood.

There are two theories of recognition under international law: the declaratory 
view and the constitutive view.14 Under the former, recognition is seen as a 
purely political act having no bearing on the legal elements of statehood.15 
Under this view, outside states can choose to recognize the new state, or not, 
but that decision does not infl uence the legal determination of statehood.16 
Under the latter, recognition is seen as one of the main elements of statehood.17 
Thus, an entity cannot achieve statehood unless it is recognized by outside 
actors as a state.18

While most academics would support the declaratory view,19 the constitutive 
view has teeth in practice nonetheless. In fact, one of the four criteria of 
statehood—the capacity of the entity seeking to prove statehood to enter into 
international relations—seems closely linked to recognition, because an entity 
claiming to be a state cannot conduct international relations with other states, 
unless those other states are willing to enter into such relations with that 
entity.20 In other words, the conduct of international relations is a two-way 
street, involving the new “state” as well as outside actors that have to be willing 
to accept the new “state” as their sovereign partner.21 No state can exist in a 
vacuum—a fact well established by international practice. When Southern 
Rhodesia (now Zimbabwe) decided to separate from Great Britain and to form 
an independent state in 1965, most of the world refused to recognize Southern 
Rhodesia as a state.22 Consequently, Southern Rhodesia remained isolated from 
the world and was unable to conduct international relations.23 The non-
recognition of Southern Rhodesia by outside actors prevented it from fully 
exercising the attributes of legal statehood.24 Thus, recognition, whether it is 
considered as a political or legal act, has a direct impact on the pragmatic 
determination of statehood: whether an entity will be able to truly act as a state 
on the international scene.

While international recognition is no longer widely considered to be a 
required element of statehood, in practice the ability to exercise the 
benefi ts bestowed on sovereign states contained in the Westphalian 
sovereignty package requires respect of those doctrines and application of 
them to the state in question by other states in the interstate system.25
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In addition to the declaratory and constitutive views, scholars have advanced 
a third, intermediary view on recognition. The intermediary view seeks to 
combine the declaratory and constitutive view while acknowledging what 
truly goes on in practice. It asserts that recognition is a political act independent 
of statehood, but that outside states have a duty to recognize a new state if that 
state objectively satisfi es the four criteria of statehood.26 “Recognition, while 
in principle declaratory, may thus be of great importance in particular cases. 
In any event, at least where the recognizing government is addressing itself to 
legal rather than purely political considerations, it is important evidence of 
legal status.”27

Finally, another wrinkle to the international theory of recognition was added 
in the early 1990s, following the breakup of the former Soviet Union and of 
the former Yugoslavia. At that time, EC foreign ministers developed guidelines 
on the recognition of new states in Europe.28 The EC foreign ministers, 
concerned with the existence and maltreatment of minorities within the former 
Soviet Union and the former Yugoslavia, announced that one of the criteria of 
recognition of new states within the EC would be the respect of human rights, 
as well as the protection of minority rights.29 Thus, an entity applying for 
statehood within the EC had to prove that it treated minority groups fairly 
and that it respected minority rights in its territory.30 As discussed in Chapter 
2, the EU foreign ministers conditioned the recognition of new states, esta-
blished through the exercise of external self-determination and remedial 
secession, on these new states’ promise for the respect of internal self-
determination of any peoples and minority groups living within their borders. 
The recognition criteria developed by the EC specifi cally linked external self-
determination with internal self-determination by allowing for the former only 
in cases where the latter would also become available. The most powerful 
players in the European Community pledged to support new sovereign partners 
if such new partners promised to behave democratically. Non-democratic 
entities would not be recognized in Europe and would thereby be denied the 
opportunity to successfully exercise external self-determination.

While these criteria have not reached the status of international custom and 
do not bind states that are not members of the EC, they show nonetheless an 
evolution of international law in the fi eld of recognition.31 In fact, it seems that 
international law today allows outside actors to impose additional requirements 
on entities striving for recognition.32 Regional bodies, organizations, and states 
can thus choose to require that the entity seeking recognition comply with 
specifi c criteria that have nothing to do with the historically accepted legal 
contours of statehood. This phenomenon illustrates once more the fact that 
powerful states or groups of states, such as the EU, often dictate the fate of 
independence-seeking movements by choosing to legitimize their plight (or 
not) under specifi c conditions.

In the context of the EC, such imposition of additional criteria of recognition 
was used several times by the Badinter Commission, an arbitral body of experts 
established to deal with the various issues arising out of the Yugoslav crisis in 
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the 1990s.33 With respect to Macedonia, the Badinter Commission recom-
mended that it not be recognized as a new state unless it agreed to insert a 
clause in its constitution promising not to claim additional territory against 
neighboring states.34 After Macedonia agreed to follow the Badinter Com-
mission recommendations, the EC foreign ministers decided to impose yet an 
additional requirement on Macedonia by indicating that this new state would 
be recognized only if it used a name that did not include the word Macedonia.35 
This “requirement” resulted from a geopolitical grievance by EC member 
Greece, which was afraid that the new state of Macedonia would have territorial 
claims to a part of northern Greece that had also been known as Macedonia 
centuries ago.36 The use of such additional criteria of recognition by the EU 
signals a regional trend of conditioning recognition on the respect of 
fundamental rights and rules of international law, as well as on obedience with 
the regional geopolitical equilibrium.37 In other words, regional authorities 
are telling new states that they will only be accepted as full players if they 
vouch to respect the rule of law and to adhere to preserving regional stability 
and peace.

Moreover, the use of the additional criteria for recognition just described 
demonstrates the leverage and power that super-states have on the international 
scene. As I posit in Chapter 4, entities seeking to become recognized as new 
states must garner the support and help of the most powerful states. As a 
corollary, entities seeking to become recognized as new states must at times 
accept the rules set forth by super-states, as Macedonia did when it sought to 
separate from the former Yugoslavia. The acceptance of these new recognition 
rules by the weaker states demonstrates their acquiescence in the new global 
order of sovereign, more sovereign and less sovereign states. Whether an entity 
ultimately acquires the right to self-determine its fate and whether it is 
ultimately recognized as a new state correlates directly to whether that entity 
enjoys the support of the most sovereign states, the great powers.

Self-determination, sovereignty, and intervention

The principle of self-determination is also closely linked to the notions of state 
sovereignty and intervention.38 State sovereignty, in its Westphalian form, 
typically includes the following characteristics: an equality of states within the 
international community, a general prohibition on foreign interference with 
internal affairs, a territorial integrity of the nation state, and an inviolability 
of international borders, inter alia.39 However, as early as the mid-19th century, 
scholars noticed a “sliding scale of sovereign equality” among states, by linking 
“the degree of sovereignty a state has to the degree of equality it enjoys on the 
international stage.”40 The notion of unequal state sovereignty was further 
enhanced through the creation of the United Nations and its Security Council 
structure, giving veto power to fi ve super-states: the United States, Russia, 
France, Great Britain, and China. As already described, scholars and historians 
have dubbed such powerful states the “great powers,” and this evolving club 
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of super-sovereign states currently also includes three other G-8 countries: 
Germany, Italy, and Japan.41 The great powers possess higher, unequal 
sovereignty attributes than other states, because they have enhanced decision-
making authority in the institutional context, as well as in the economic 
realm.42 Because the great powers are essentially more “sovereign” than other 
states, they may engage in interventions and cross other states’ borders, in the 
name of preserving some higher ideals. Thus, in the modern world, great 
powers may “cross theoretically unbreachable frontiers either individually or 
collectively,” in a variety of differently justifi ed state interventions.43 One such 
form of intervention, which arises where great powers breach frontiers to avoid 
human suffering and tragedy, has been termed “humanitarian intervention.”44 
A self-determination-seeking people may be aided by the great powers’ 
decision to organize a humanitarian intervention, to prevent a central govern-
ment from oppressing that people. Conversely, the great powers may decide 
not to help a struggling minority movement, by refusing to stage an 
intervention and by implicitly turning a blind eye to the oppressive policies 
by the governing regime.

Some American presidents have embraced this intervention theory, and have 
even attempted to stretch its contours by constructing a so-called “involuntary 
sovereignty waiver” justifi cation for the application of intervention. Richard 
Haass, the former Director of Policy Planning for the State Department in the 
G.W. Bush administration and the current chairman of the Council on Foreign 
Relations, advanced the idea that countries constructively waive their tradi-
tional sovereignty shield and invite international intervention when they 
undertake to massacre their own people, harbor terrorists, or pursue weapons 
of mass destruction.45 According to Haas, state sovereignty does not enjoy 
absolute protection in the modern world and has been eroded through the 
forces of globalization; thus, we need to adjust our way of thinking to 
account for “weak states” and need to “outlaw regimes” that jeopardize their 
sovereignty “by pursuing reckless policies fraught with danger for their citizens 
and the international community.”46 Haass further reasoned that “sovereignty 
is not a blank check,” and considered that the great powers have unique 
intervention rights with respect to rogue regimes, which forfeit their sovereign 
privileges and their immunity from external, armed intervention.47 Thus, 
according to Haass, there are three circumstances that justify intervention: 

1 where a state commits or fails to prevent genocide or crimes against 
humanity on its territory

2 where countries take action to protect their nationals against other states, 
is such other state harbor international terrorists

3 where states pursue weapons of mass destruction.48

These three exceptions to the norm against intervention are justifi ed, 
according to Haass, because sovereignty is conditional, and “[w]hen states 
violate minimum standards by committing, permitting, or threatening 
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intolerable acts against their own people or other nations, them some of the 
privileges of sovereignty are forfeited.”49 Thus, under this theory, what a state 
does within its own territory affects many other states, so that it can no longer 
be asserted that a state may internally do whatever it wishes, as such actions 
necessarily impact on other states,50 and as such actions give rights to other 
states to intervene. In other words, when a state engages in a particular kind 
of offensive behavior, it has involuntarily “waived” its sovereignty.51

The theory of involuntary sovereignty waiver has been advanced in recent 
decades to justify different types of intervention against different “rogue” 
regimes. For example, in 1991, a UN-sanctioned intervention on behalf of the 
Kurds was justifi ed on the grounds that the Kurds in northern Iraq were suf-
fering severe human rights deprivations from the Iraqi government.52 More 
recently, the NATO intervention in Kosovo in 1999 exemplifi es the notion of 
humanitarian intervention justifi ed on involuntary sovereignty waiver grounds. 
Serbia engaged in a campaign of human rights violations in Kosovo; by doing 
so, it waived its sovereignty over the Kosovar region and “invited” outside 
actors to intervene. Thus, outside actors were legally justifi ed in encouraging 
and providing for the Kosovar independence, because Serbia’s claim to territo-
rial sovereignty was not absolute and remained subject to external infl uences.53 
In other words, the Serbian sovereignty over Kosovo had diminished to such a 
minimum, because of the Serbian government’s oppressive policies over 
Kosovo, that the notion of territorial sovereignty became trumped by the 
necessity of humanitarian intervention.

Thus, the idea of self-determination, in the modern world, seems closely 
linked to state sovereignty and intervention. Because states are only “condi-
tionally” sovereign, they may not suppress legitimate self-determination 
movement infi nitely. If states choose to oppress self-determination movements, 
then such movements may seek help from external actors, typically, the great 
powers, which may intervene to help the struggling movement achieve some 
form of self-determination. In some instances, the great powers may intervene, 
as in the case of Kosovo, to aid the struggling movement to exercise the most 
drastic form of external self-determination, namely, remedial secession and 
independence. In other instances, the presence or infl uence of one great power 
in the territory of a self-determination-seeking entity may persuade other great 
powers not to intervene, thereby precluding any form of assistance to the 
struggling people. Such has been the case of Chechnya, and to some extent, of 
South Ossetia and Abkhazia. In all three instances, the presence of Russia has 
steered other great powers from intervening in these regions in a more forceful 
manner.

The presence of the great powers on the international legal scene has eroded 
the sovereignty of other, “lesser” states; the lesser states’ sovereignty has thus 
become conditional. Moreover, the great powers have indicated their willingness 
to intervene in the affairs of such lesser states, to aid independence-seeking 
movements, when such movements are viewed as legitimate by the great 
powers. The notion of self-determination has therefore become intertwined 
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with the notions of state sovereignty and intervention, and all three are 
intrinsically linked with the presence of the great powers.

As described in this chapter, it is impossible to discuss the self-determination 
rights of any people without also addressing that people’s claim for statehood 
and for recognition by the international community. A purported state that 
has not been recognized by any other sovereign states cannot exist in isolation, 
and the capacity to engage in international relations, the fourth pillar of 
the Montevideo Convention, presupposes that other states are willing to treat 
the purported state as such. A people claiming the right to external self-
determination but unable to assert the case for its statehood and unrecognized 
by most of the world community will not be able to truly fulfi ll its self-
determination quest. In addition, as discussed in this chapter, it is impossible 
to argue about the self-determination rights of a people without also discussing 
issues of sovereignty and intervention, as both of the latter are often linked to 
a self-determination struggle. The concept of sovereignty implies that no 
external actors will intervene in the territory of the sovereign entity; yet, as 
described here, the great powers are at times willing to intervene against other 
less sovereign states, in order to support or defeat a self-determination 
movement. Self-determination in the modern world has ties to all four other 
theories (statehood, recognition, sovereignty, and intervention), and the great 
powers have been exerting their infl uence in all of these realms.
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4  The great powers’ rule 
or a new theory of 
self-determination

This chapter will argue that each self-determination-seeking entity needs to 
meet four different criteria in order to have its quest validated by the interna-
tional community. These four criteria include a showing by the relevant people 
that it has been oppressed, that its central government is relatively weak, that 
it has been administered by some international organization or group, and that 
it has garnered the support of the most powerful states on our planet. This 
chapter will conclude by positing that the fourth criterion is the most crucial 
one: that any self-determination-seeking group must obtain the support of the 
most powerful states, which I refer to as the “great powers.” In fact, the fourth 
criterion or the great powers’ support encompasses and engulfs the three other 
criteria.

First, regarding the showing of oppression, while it is true that self-
determination struggles have often been conditioned or caused by gross human 
rights violations by the mother state, it is also true that the great powers play 
a dominant role in our media and in the way that confl icts are portrayed. For 
example, the great powers may portray the secessionist group as the culprit in 
a civil war, or, conversely, they may label the mother state as the oppressor. 
Thus, in order to meaningfully cast human rights violations committed against 
a minority group, the great powers must accept that the mother state is at fault 
and that the minority group represents the victim. Second, regarding the 
showing of weakness by the central government of the mother state, here again, 
the great powers’ support plays an enormous role. If the great powers decide to 
logistically and strategically aid a struggling minority group, this will in turn 
enhance the group’s military power and consequently weaken the mother 
state’s central government. Third, regarding the involvement of international 
organizations in the self-determination struggle, here again, the great powers 
exercise enormous infl uence. They can exercise veto power on the Security 
Council and thereby preclude any United Nations’ involvement, if they deem 
that a self-determination struggle is not worthy of their concern or not 
deserving of their help. They can similarly infl uence other international 
organizations into getting involved, or not, in an otherwise internal confl ict. 
In sum, it is the great powers’ support, or lack thereof, that determines the fate 
of numerous peoples on our planet struggling to gain independence.
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This chapter will posit that the right to external self-determination accrues 
for different peoples if and when the great powers decide to recognize those 
peoples’ causes. Ultimately, this chapter will argue that such a result is 
unfortunate, as it inappropriately mixes the legal with the political realms, and 
that any rule by the great powers inherently challenges the notion of state 
sovereignty and equality. This chapter will fi rst describe the great powers, 
before turning to a discussion of the four criteria for self-determination, and a 
determination that the fourth criterion (the great powers’ support) has become 
the most important one. Finally, this chapter will provide a critical assessment 
of the soundness of the great powers’ rule in the context of self-determination. 

The great powers and self-determination

As mentioned earlier and as previously discussed in Chapter 3, the great powers 
are states that wield the most fi nancial, strategic, political, and military power 
on our planet. They are more sovereign than there are non-great powers because 
of their enhanced status, as well as their ability to exercise infl uence in a coercive 
way vis-à-vis other states. Moreover, the great powers enjoy a privileged 
position within international institutions, where they occupy seats of the most 
prominent disposition. For example, some great powers enjoy veto power on 
the United Nations Security Council. Almost all great powers enjoy leadership 
positions within more specialized international organizations, such as the 
World Trade Organization (WTO) or the International Monetary Fund (IMF). 
Many great powers are leaders within regional organizations, such as the 
European Union, where the European great powers wield enormous infl uence 
institutionally. Some great powers routinely have representation on the 
International Court of Justice, in the form of de facto permanent national 
judges on the world court. Some great powers have similar representation on 
other international tribunals, such as the International Tribunal for the Former 
Yugoslavia, the International Tribunal for Rwanda, and the Special Court for 
Sierra Leone. The great powers have exercised leadership roles in the creation 
of these tribunals, and they have furnished prosecutors, judges, and defense 
counsel for all three courts in larger numbers than any other states. Thus, 
institutionally, the great powers play a prominent role in the global arena and 
are often able to infl uence the decision-making process within international or 
regional organizations.

In addition, and as discussed earlier, the great powers may engage in 
interventions, crossing other states’ borders and offending other states’ 
sovereignty.1 The great powers may assert an economic or military infl uence 
over another state or region, thereby strengthening or weakening the latter. 
The great powers may establish international tribunals, organize criminal 
proceedings against leaders from other states, or simply infl uence a Security 
Council resolution on an issue in a way most favorable to them, thereby 
justifying an intervention against another state. The great powers, by being 
super-sovereign, have rendered other states less sovereign. In other words, 
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because the great powers have often encroached on the sovereignty of other, less 
powerful states, those other states have experienced a decline in their own 
powers and their own ability to conduct foreign affairs.

Which are the great powers today? As discussed in Chapter 3, although 
membership in this exclusive club seems to be in a state of permanent fl ux, 
some confi rmed members have included the United States, the Soviet Union 
(now Russia), Great Britain, France, Germany, Italy, and Japan, as well as some 
newer powerhouses such as China and India.2 In fact, the last two states may 
become super-sovereign over the next century, as some have predicted, because 
of their superior industrial and manufacturing base, their extreme emphasis on 
education, and their sometimes fanatical work ethic. Four of the fi rst seven 
(United States, Great Britain, France, and the Soviet Union), in addition to 
being historical powerhouses, enjoy special privileges on the United Nations 
Security Council, in the form of a veto power.3 Thus, these four states can add 
veto power to their arsenal of great powers’ attributes.

An argument can be made that two other categories of state deserve member-
ship in the great powers’ club: non-declared nuclear states, such as Israel and 
Pakistan, as well as rogue and volatile states, such as Iran, Syria, North Korea, 
and Afghanistan. Nuclear states, such as Israel and Pakistan, possess an 
advantage over other, non-nuclear states because of the mere possibility of the 
use of such devastating weaponry. The threat of the use of nuclear weapons may 
elevate states such as Israel and Pakistan to a super-power status. In other 
words, these states may engage in super-sovereign-type behaviors on the 
international scene because they know that most other states would never be 
able to retaliate for fear of nuclear repercussions. Rogue states wield power on 
the global scene because of their ability to risk consequences and isolation at 
any cost. In other words, rogue states may engage in all sorts of questionable 
behavior because they remain undeterred by traditional diplomacy tools, 
economic sanctions, or even the risk of military interventions by other great 
powers. Rogue states may also engage in extremely unpredictable behavior, 
surprising others in their political or military actions and taking advantage of 
the surprise factor to their own benefi t. Rogue states are not powerful, like 
other great powers, because of their enhanced fi nancial, political or military 
ability; rather, they are powerful because they are willing to do just about 
anything, without fear of sanctions and without regard for the well-being of 
any other states. These states have expressed a willingness to engage in risky 
diplomatic, political, and military actions. Moreover, these states dispose of 
serious military weapons and armies comprised of dedicated (and sometimes 
erratic) soldiers and military commanders. Thus, the “rogueness” and volatility 
of these states gives them an “edge” in international affairs, and may potentially 
elevate them to the status of a true great power.

Whether the last two groups of states should be considered great powers is 
debatable. While these states may be super-sovereign in some respects, they 
have not been engaged in serious military interventions across the globe and 
have not played the same kind of dominant economic and political role that 
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other, true great powers have. While it is not necessary, for the purposes of this 
book, to precisely delineate which states have acquired the super-sovereign 
great power status, I posit that my conclusions work better with the fi rst two 
categories of great powers in mind. Thus, for the purposes of the discussion of 
self-determination within this book, I will focus on the fi rst two groups of great 
powers (United States, United Kingdom, France, Russia, China, Japan, 
Germany, and Italy). The discussion that follows will highlight the role of the 
great powers in interventions across our planet, and the impact of the great 
powers’ rule on state sovereignty. Through the great powers’ rule, other states 
have become increasingly less sovereign, and many self-determination quests 
have been resolved positively or negatively through interventions staged with 
the support of the great powers.

The great powers, through their super-sovereign status, wield a tremendous 
amount of infl uence regarding issues of self-determination across the planet. 
It is often the great powers’ willingness, or unwillingness, to support a 
self-determination quest that ultimately determines the fate of struggling 
groups. 

Four criteria for self-determination: oppression, 
relatively weak central government, international 
involvement, and great powers’ support

The right to self-determination for different groups or peoples varies from 
region to region. As will be discussed in subsequent chapters, while the 
Timorese, the Kosovars, and the Southern Sudanese were able to fully exercise 
their rights to the most extreme form of self-determination, leading toward 
remedial secession, the Chechens, the South Ossetians, and the Abkhazians 
have been denied such rights. Arguably, the last three peoples have been denied 
any form of self-determination, as many have asserted that these peoples’ rights 
are routinely oppressed by Russia and/or Georgia. What does this suggest 
about the modern-day contours of the right to self-determination? What are 
the modern-day criteria that a people must fulfi ll in order to be able to 
legitimately gain some degree of self-determination?

I argue that a people seeking self-determination must satisfy the following 
four criteria: it has to show that it has been oppressed; that its central 
government is relatively weak; that it has already been administered in some 
form by some international organization; and that it has the support of the 
great powers.

First, the people seeking to exercise its right to self-determination must 
prove that it has been subject to oppression and that its citizens have faced 
harsh human rights abuses and violations. Typically, a people attracts global 
attention only when it can show how horrifi cally it is being treated and how 
abusive its central government is. Instances of mild human rights violations 
typically do not attract the same level of international political and media 
scrutiny, and central governments that commit minor minority group abuses 
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typically go unnoticed.4 Thus, peoples that have managed to showcase their 
struggles have always been able to demonstrate a high level of suffering and a 
consistent policy of harsh abuse by the central government. For example, the 
world was appalled at the harsh treatment infl icted on the Kosovar Albanians 
by the Milosevic-ruled Serbian authorities. Similarly, the East Timorese were 
able to depict decades of unfavorable treatment and human rights abuses at the 
hands of the central Indonesian government, and the South Sudanese were 
equally able to highlight the suffering infl icted against them by Khartoum-
directed militias.5 Other separatist movements have faced more minor forms 
of repression, insuffi cient to persuade the world community that some form of 
action may be needed to help the separatist movement. Such groups include 
the Basque in Spain, the Quebecois in Canada, the Kurds in Turkey, the Turkish 
Cypriots in Cyprus, the Zanzibaris in Tanzania, the Saharawis in Morocco, and 
the Biafrans in Nigeria.6 Thus, the degree of suffering and oppression of the 
separatist people by its mother state plays a determinative role in self-
determination quests.

Second, the same people must show that its central government—the 
oppressive regime committing abuses—is relatively weak and cannot properly 
administer the people’s province or region. In fact, none of the peoples across 
the globe who have succeeded in asserting their rights to self-determination has 
been governed by a strong, powerful government. Typically, self-determination-
seeking groups have been able to demonstrate that their central government, 
although claiming that it wants to govern such groups, is militarily, politically, 
or structurally unable to assert proper control. Thus, typically, breakaway 
regions have been marred by civil unrest and violence, that have further 
contributed to the idea that these peoples or groups, in order to have any kind 
of civic stability, must be allowed to separate. Successful self-determination 
struggles underscore this point. Violence and warfare had plagued the territories 
of Indonesia, Serbia, and Sudan mother states to the East Timorese, Kosovar, 
and South Sudanese peoples, which have both been successful in their self-
determination struggles.7 Central governments of many unsuccessful separatist 
groups have been relatively strong and stable. Thus, the Chechens were unable 
to succeed in their attempted autonomy from Russia, the Basque have been 
stifl ed in separatist claims by Spain, and the Kurds have been denied external 
self-determination by the government of Turkey.8 These examples illustrate a 
sliding scale of potential self-determination success: the more unstable a central 
government is, the higher the probability of self-determination success by a 
separatist people. The more stable a central government is, the lesser the 
probability of separation by a self-determination-seeking people.

Third, the self-determination-seeking people must show that some form 
of international administration of its region has been needed in recent 
years, and that international authorities have had to govern because of the 
brutality and ineffi cacy of the central government. This criterion is linked to 
the second one: peoples seeking self-determination have successfully shown 
that their central government was weak, causing violence and unrest, and that 
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international authorities have needed to step in to preserve or re-establish 
peace. Thus, international organizations and groups have been involved in 
virtually all self-determination-seeking regions. Organizations such as NATO, 
the United Nations, and the European Union have been present in Kosovo for 
many years; the United Nations was instrumental in organizing self-
determination-seeking referendum in East Timor; the United Nations has also 
played a key role in orchestrating the separation of Southern Sudan from the 
rest of Sudan in 2011.9 By way of contrast, international organizations have 
played a much more limited role within the territories of unsuccessful 
self-determination-seeking entities, such as Chechnya, South Ossetia, and 
Abkhazia.10 Thus, a higher degree of involvement by the international 
community signifi cantly improves the separatist people’s chances of succeeding. 
A higher degree of involvement by the international community can also serve 
to weaken the mother state’s government, or to negotiate with the mother state 
and persuade it to give up the secessionist territory. And in several instances, 
the international community has been involved in negotiating a transition 
plan, under which the separatist entity earns its sovereignty through years of 
shared government and shared sovereignty with the mother state. For example, 
in Kosovo, the international community was involved in the creation of the 
infamous Ahtisaari Plan, under which Kosovo and the Federal Republic of 
Yugoslavia (predecessor state to Serbia) were instructed to negotiate a fi nal 
status solution for Kosovo; during those negotiations, Kosovo essentially 
“shared” sovereignty with Serbia and a variety of international organizations 
and administrators.11 As discussed in detail in Chapter 7, NATO countries 
engaged in a series of air strikes on the territory of the Federal Republic of 
Yugoslavia; in the wake of the bombing campaign, an international adminis-
tration of Kosovo was established through Security Council Resolution 1244 
and the creation of the United Nations Mission in Kosovo, as well as a pro-
visional self-government of Kosovo (“Provisional Institutions of Self-
Government”). In addition to these international institutions and interim 
governing bodies, the Serbian government maintained other bodies and 
institutions that operated under the control of the Serbian government. These 
so-called “parallel structures” were present in Kosovo from 1999 until its 
declaration of independence in 2008; such parallel structures refl ect an 
instance of “shared” sovereignty between Serbia and Kosovo.12 Thus, parallel 
structures enabled Kosovar Albanians to develop their own sovereign 
institutions, under the auspices of the international community, while 
maintaining Serbian involvement and governance in this province through the 
existence of Serbian institutions. While the utility of parallel structures and 
shared sovereignty remains open for debate, it is certain that a peaceful plan 
and exercise of shared sovereignty would not have been possible in Kosovo 
without international assistance. This argument is probably true for many 
other regions in the world, where the mother state and a separatist group would 
not be able to peacefully share power absent the international community’s 
involvement.
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Finally, a self-determination-seeking people must prove that external actors, 
including the great powers, view its struggle as legitimate, and that external 
actors, including the great powers, are ready to embrace it as a new sovereign 
partner. I allege that this ultimate criterion is the most important one, and that 
it routinely determines the fate of various peoples struggling for the recogni-
tion of their rights across the globe. For example, when the Kosovar Albanians 
declared independence from Serbia in 2008, Kosovo was immediately recog-
nized as a new state by virtually all the great powers, excluding Russia.13 The 
great powers’ willingness to embrace Kosovo as a new state played a tremen-
dous role in two ways. First, Kosovar Albanians were most likely encouraged 
by some of the great powers to declare independence from Serbia; knowing that 
they would be supported by such important super-sovereign states was a great 
incentive for the Kosovar Albanians, as well as a reassurance that their future 
state would not fail. Second, many neutral states were persuaded into recogniz-
ing Kosovo after witnessing the great powers’ support of this new state. Many 
smaller states depend on the great powers for trade and economic aid, and will 
choose to follow the great powers in foreign relations and diplomacy matters. 
Similarly, the South Sudanese were not successful in their self-determination 
plight until they garnered the support of the United States, one of the most 
infl uential great powers. As described in Chapter 10, the South Sudanese were 
largely ignored by the world community during the Cold War and in the 
1990s; their secessionist struggle attracted the great powers’ attention post-
September 11, 2001, when the Western great powers began to fear the rise of 
another infl uential Islamic state (Sudan) in Africa. Consequently, the great 
powers decided to weaken Sudan by supporting an independence-seeking 
South. While the Southern Sudanese people’s struggle for self-determination 
may have been legitimate and legal under international law remains undis-
puted, it is striking that the great powers did not truly intervene in South 
Sudan until the early 2000s, despite decades of violence and oppression by 
the Sudan government. Without the great powers’ support, the people of South 
Sudan would have never become independent.

Thus, support by the great powers of a self-determination-seeking entity 
plays a dispositive role in secessionist matters. Only entities that have had the 
support of some of the great powers have succeeded in self-determination 
struggles. Others like the Biafrans, the Kurds, or the Turkish Cypriots, have 
been forced to co-exist within their original mother states. The great powers’ 
support for any self-determination-seeking movement has become a necessary 
criterion of dispositive value for any people’s struggle for autonomy from its 
mother state. Unfortunately, the existence of this fourth criterion of external 
self-determination, the support of the great powers, has transformed a positive 
legal theory of self-determination into a political game. The existence of a right 
of external self-determination used to be measured through legal norms; 
nowadays, it is examined through a political lens. Thus, the great powers’ rule 
as applied to the law of self-determination is an unfortunate occurrence, but 
nonetheless a practical reality.
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The fourth criterion or the great powers’ rule: 
determinative of self-determination quests

Whether the great powers decide to legitimize a people’s struggle for self-
determination is crucial for the outcome of such a struggle. First, the great 
powers control hugely important media outlets and the global access to 
information.14 If the great powers decide not to give media coverage to a 
struggling people or region, that people will remain unnoticed on the global 
scene, and its suffering will attract no signifi cant external involvement. 
Alternatively, its suffering will be downplayed by the great powers and will be 
discarded as not warranting true intervention. The plight of the Kosovar 
Albanians under the Milosevic regime and their quest to free themselves of 
Milosevic’s oppression featured prominently in most major media outlets 
throughout the second half of the 1990s. The genocide in Darfur, Sudan, 
committed by Janjaweed militia groups with alleged support from the 
Sudanese government made headlines over the past decade. However, the world 
has heard little in recent years on Tibet, because of China’s totalitarian control 
of all national media outlets, or on Chechnya, because of similar media 
censorship exercised by Russia.15 Moreover, when the people of West Papua 
voted in 1969 in popular referendum on the question of this island’s 
independence from Indonesia, the Western media was conspicuously absent 
and thus did not report widely on voter abuses and intimidation committed 
by the Indonesian forces. Lone reports of such violence “fell on deaf ears.”16 As 
these cases exemplify, the great powers wield a tremendous amount of power 
through their control of the media, and the ability to prevent popular opinion 
from forming on a given subject through the censorship of available information.

Second, the great powers have, throughout the years, provided key military 
and logistic support to states across the globe. Some central governments have 
been able to retain control over portions of their territories simply because of 
important external support by the great powers. For example, throughout the 
Cold War, Indonesia was able to retain control over East Timor with the help 
of some of the great powers, namely, the United States, Great Britain, and 
Australia.17 Similarly, Turkey has been able to “ward off claims of a separate 
Kurdistan, thanks to Ankara’s six-decades-long closeness to Washington.”18 
Finally, Israel has been able to ignore Palestinian claims for independence for 
decades, with the support of the United States.19 Conversely, some central 
governments have not enjoyed such support and have not been able to control 
breakaway regions and popular movements within their territories. The 
government of Ethiopia found itself unable to prevent the Eritreans from 
separating; Indonesia similarly was forced to let go of East Timor, and Sudan 
of South Sudan.20 Thus, it is implicitly the great powers that contribute toward 
the stability, or lack thereof, of central governments across our planet.

Third, the great powers control the United Nations system through their 
veto powers on the Security Council.21 While it is true that some great powers, 
including Germany, Italy, and Japan, as well as rogue states, such as Iran, North 
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Korea, and Syria, do not have veto power on the Security Council, these 
countries nonetheless have powerful and important allies on it and these can 
exercise signifi cant infl uence in its deliberations. It is only when the great 
powers agree that the Security Council can authorize the deployment of 
military troops, peace-keepers, or international administrators to a troubled 
region.22 Thus, peoples whose struggles are not viewed as legitimate by the 
great powers will never be able to garner Security Council support for the 
creation of some form of an international administration within their region.

Finally, because of the great powers’ rule, people that struggle for indepen-
dence from strong, powerful countries, like the great powers or their allies, will 
not succeed because “[l]arge and powerful countries with stable polities such 
as Russia, China, and India can defend their territorial integrity and are 
unlikely to become candidates for Kosovo-type challenges.”23 Moreover, 
peoples that struggle for independence from countries that are backed by the 
great powers are unlikely to succeed, because “[s]tates like Israel and Turkey 
are proving that, as long as they enjoy American blessings, they can see through 
secessionism and even undertake cross-border raids on militants threatening 
their sovereignty.”24 Even the idea of humanitarian intervention, described 
earlier, remains embedded in this idea of approval by the great powers. 
Humanitarian intervention is always organized, structured, fi nanced, and led 
by some of the great powers; other countries simply do not have enough power 
and leverage on the international scene. Even proponents of the involuntary 
wavier of sovereignty theory acknowledge that it is up to the great powers to 
determine when a country has so waived its sovereignty. Richard Haass, a 
senior level policymaker in the George H.W. Bush administration and the 
author of the involuntary sovereignty waiver theory, described in Chapter 3, 
when questioned about the issue of who decides when a state is committing 
atrocious actions that would trigger intervention, seemed to imply that the 
United States, and possibly the other great powers, should so decide.25 

There is no single source of authority or legitimacy . . . [T]he United 
Nations is not yet at the point where it alone can decide what is legitimate 
and what is not. Well then, who decides? Is it the United States or some 
other government? The answer is that you have to look at the case at hand 
and you have to try to make a case in the court of international public 
opinion . . . [Y]ou have to base your actions on norms.26

According to Haass, the great powers should act multilaterally to stop 
genocide, terrorists, and weapons of mass destruction (wmd), even outside of 
the UN collective security apparatus, and the great powers should have 
fl exibility (read: decision-making authority) to engage in intervention across 
the globe.27 Thus, it is the great powers’ support, or lack thereof, toward a 
people’s struggle for some form of self-determination that determines the 
outcome of such a struggle. As recent history and the case studies described in 
subsequent chapters demonstrate, virtually all peoples who have successfully 
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exercised some form of self-determination have been supported by the great 
powers. Examples of such peoples include the Kosovar Albanians, the East 
Timorese, the Eritreans, and the South Sudanese. The converse is equally true: 
virtually all peoples who are still living as part of an oppressive, central regime 
have been unable to garner the support of the great powers. Examples of such 
peoples include the Chechens, the South Ossetians, the Abkhazians, and the 
Tibetans.

Another important issue that merits discussion is what motivations drive 
the great powers in their decision to support, or not, a struggling self-
determination people? In other words, why were the great powers supportive 
of East Timor, Kosovo, and South Sudan, and not of Chechnya, the Georgian 
provinces, or Tibet? One plausible explanation, albeit a cynical one, is that the 
great powers seem intent on helping groups, movements, and states when it is 
in their own geopolitical interest to do so. The great powers may deem that 
they have a strong regional partner in state X; if that is the case, they may help 
state X’s government economically, politically, and militarily. Consequently, 
state X will have a strong central government and any opposition and minority 
movements will be severely quashed, with the help of the great powers. During 
the Cold War, this is what took place in Indonesia and East Timor: the former 
was viewed as an important political ally to the West against the Soviet bloc, 
and thus received aid as well as fi nancial and military support, and East Timor 
was ignored in its struggle for independence.28 Similarly, Kosovo may be 
viewed as an important potential partner to the West in its opposition to any 
dangerous Serbian expansion; thus, Kosovar independence was favored by the 
great powers over Serbian territorial integrity.29 Finally, as alluded to earlier, 
the great powers’ decision to support South Sudan and enable its independence 
from Sudan may be viewed as an attempt to halt the rise of Islamic states, such 
as Sudan, in the post-9/11 world. Thus, over the last decade the great powers’ 
geopolitical and strategic interests coincided with the plight of the South 
Sudanese, and the latter were provided signifi cant support in their self-
determination quest. Prior to the new century, the great powers did not derive 
any signifi cant interest in aiding South Sudan; thus, the people of South Sudan 
struggled for decades against Sudanese oppression.

The great powers may also derive some of their motivation in choosing not 
to support self-determination-seeking peoples from their fear of offending 
another great power. In the case of Chechnya, the great powers chose not to 
engage in a political, diplomatic, or military scuffl e with Russia and they 
turned a blind eye to the Chechen pleas for independence.30 Thus, as one scholar 
has noted about the United States’ unwillingness to intervene in Chechnya, 
“strategic interests have rendered it unwilling to condemn Russia’s actions.”31 
The case of the Georgian provinces illustrates the geopolitical motivations of 
the great powers as well. The Western great powers view Georgia as an 
important ally against Russia and have thus opposed independence movements 
that threaten Georgian territorial integrity. These great powers have opposed 
South Ossetian and Abkhazian independence. Russia, on the contrary, has 
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recognized South Ossetia and Abkhazia because it dislikes Georgia and would 
like to strengthen its own political and military situation in the Causasus by 
embracing regional allies like the two breakaway provinces.32 The great powers 
conduct affairs on the international scene by focusing on their own strategic 
interests fi rst, and by choosing to support a group or not in light of those same 
interests. The right to external self-determination can be easily placed in this 
dynamic. The great powers embrace the principle, but choose to support it in 
real situations only when their own interests are served by such exercise of 
external self-determination by a specifi c people. 

The soundness of the great powers’ rule: a mélange 
of law and politics

The right to external self-determination has become entrenched in the notion 
of the rule by the great powers, which has in turn modifi ed traditional ideas 
about statehood, recognition, sovereignty, and intervention, as explored in the 
previous chapter. Today, an entity seeking to exercise its external self-
determination rights must prove to the outside actors and the great powers 
that it qualifi es as a state. As already described, because the great powers are 
essentially more sovereign than all other states, they may engage in interventions 
across the globe, and such interventions may aid an independence-seeking 
people, or may directly impede its struggle for independence. Thus, the great 
powers’ rule has directly affected concepts such as “statehood”, “recognition”, 
“sovereignty”, and “intervention”, and has shaped external self-determination 
struggles in a particularly political manner. In other words, it is only when a 
people is supported politically by the great powers that it will manage to 
acquire independence and statehood through the exercise of external self-
determination. The legal criteria for external self-determination have become 
somewhat mooted by the necessity to obtain the political support of the great 
powers for any struggling people on our planet.

A perfect example of this assertion would be the different treatment by the 
world community of the Kosovars versus that of the Chechens in these 
respective peoples’ plights for self-determination. In Kosovo, the international 
community essentially endorsed the Kosovars’ claims to self-determination. 
The United States, one of the most infl uential great powers, was instrumental 
in orchestrating the 1999 NATO intervention in the former Yugoslavia, which 
ultimately forced Slobodan Milosevic to back away from Kosovo.33 In Chechnya, 
contrariwise, global reactions were more ambivalent, focusing on the 
condemnation of violence used by the Russians against the Chechens without 
an endorsement of the latter’s possible right to self-determination, within or 
outside Russia. As one scholar has noted, the United States was reluctant to 
engage in any kind of a serious intervention in Chechnya. 

Despite reports of major human rights abuse perpetrated by Russian 
soldiers against ethnic Chechens, the U.S. took a noncommittal stance, 
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making only the occasional rhetorical appeal to Moscow. U.S. ambivalence 
toward the Russo-Chechen confl ict arose from a strategic interest in 
supporting the new democratically-elected Russian government, courting 
an important ally in the War on Terror, and avoiding a “re-frosting” in 
relations between the U.S. and Russia.34

As noted, this distinction in the treatment of Kosovar Albanians and 
Chechens by the United States, and possibly other great powers, may be 
explained by the difference in status between the former Yugoslavia in the late 
1990s and that of Russia.35 The former was a relatively poor country run by a 
war fugitive, Slobodan Milosevic, who had been indicted by the International 
Criminal Tribunal for the Former Yugoslavia for international crimes. Thus, 
owing no particular allegiance to Serbia, the great powers were quick to support 
the Kosovar Albanian self-determination movement, and to enable to succeed 
through a combination of military, logistical, institutional, and political sup-
port. Russia, by way of contrast, was a tremendous military power with sig-
nifi cant economic resources, despite its poor human rights record. In the 1990s, 
most Western great powers were keen on encouraging a democratic government 
in Russia, which would contribute toward the unthawing of the east–west 
relationship. Post-9/11, Russia was also perceived by the United States as a 
potential ally in the war against terror, and the Russian government at the time 
was quick to link Chechen rebels to terrorists. Finally, Russia holds veto power 
on the Security Council and was in a position to ensure that no United Nations-
approved military intervention would ever take place in Chechnya.36 In light 
of all of these factors, the United States, as well as other great powers, decided 
that self-determination of the Chechen people was not a worthy cause. 

At a time in which the United States lacked a clear position on the 
defi nition of the self determination of peoples and was somewhat confused 
over Chechnya’s right to secede, it rushed to defend Russia’s territorial 
integrity, asserting that Russia had the right to protect its own borders.37

Because of the great powers’ strategic interests in Russia, they chose to 
ignore human rights abuses in Chechnya, as well as the Chechens’ arguably 
legitimate demand for self-determination. Conversely, because of the great 
powers’ lack of interest or support for Serbia, they chose to enable Kosovar 
Albanians to exercise the most extreme form of self-determination and to 
secede from Serbia. As Chapter 7 discusses, the Kosovar Albanians were 
entitled to rights to internal self-determination, but it remains unclear that 
their rights to external self-determination has been triggered. This example of 
disparate treatment of the Chechens and the Kosovar Albanians illustrates both 
the obscuring of legal criteria for self-determination by political factors, as well 
as the enormous role that the great powers play in these matters.

One may wonder about the soundness of this rule by the great powers. After 
all, one may argue that if several key states agree or disagree on something, 
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their consensus should play a crucial role in the decided issue. This is essentially 
what Haass has advocated nearly two decades ago: a concert of great powers, 
working together outside the confi nes of the United Nations system, as the 
world’s policeman.38 For Haass, this kind of a role played by the great powers 
in global affairs made complete sense, in the post-Cold War world community 
composed of rogue and non-rogue actors. For example, if the most important 
states agree that Kosovo ought to become independent, then one may argue 
that the independence is a good solution.

However, I believe that rule by the great powers inherently undermines state 
equality and the entire sovereignty-based system of global international 
relations. Other scholars have already noted the uneven application of the 
involuntary sovereignty waiver theory, which only applies:

to states that can physically withstand the intervention (China 
and Russia, which are abusing minority ethnic groups within their 
borders or North Korea, pursuing WMD or those states that are on 
otherwise friendly terms with the proposed interveners (Pakistan, pursu-
ing WMD, or, although not rising to the level of genocide, Mexico, 
abusing indigenous nationals in Chiapas, and Turkey, repressing its 
Kurdish population). Consequently, the policy only operates against 
countries such as Serbia, Afghanistan, and Iraq that cannot resist American 
power.39

While a decision by the great powers may be politically appropriate and 
important, it should not have any bearing on the legality of any given issue. 
Thus, I believe that it is unfortunate that the right to self-determination in the 
modern-day world entails essentially political criteria. I also believe that it is 
unfortunate that the legal criteria of self-determination seem to have been 
brushed aside by the great powers’ rule. Self-determination quests could be 
examined through a legal lens: it would be possible to apply the positive law 
of self-determination to any secessionist movement, to determine whether its 
independence could be justifi ed by the theory of self-determination. It would 
also be possible for the International Court of Justice to develop such a 
normative framework which would be applicable to self-determination issues 
outside the traditional decolonization paradigm. It is regrettable that the 
world court failed to elaborate on such new legal criteria in the Kosovo case, 
but it may be possible that the world court will choose to do so in a future case. 
Instead, most self-determination struggles in recent history have been resolved 
through politics: the great powers have decided, through a pursuit of their own 
political interests, whether to support particular secessionist groups. And, as I 
have argued throughout this chapter, support, or lack thereof, by the great 
powers, has determined the outcome of almost every self-determination 
struggle over the last few decades. Thus, the legal criteria of self-determination 
have been effaced and replaced by a political theory: the great powers’ rule. 
Subsequent chapters will illustrate this point by focusing on case law by the 
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International Court of Justice, as well as on case studies: East Timor, Kosovo, 
Chechnya, Georgia, and South Sudan.
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5 International jurisprudence

This chapter explores issues of self-determination through a rigorous examina-
tion of the jurisprudence of the highest judicial organ, the International Court 
of Justice (ICJ, otherwise known as the world court). Several cases argued before 
this tribunal have explored self-determination issues, and a thorough examina-
tion of these cases could potentially unveil novel external self-determination 
criteria in the normative sense (lex ferenda). However, as this chapter will discuss 
and conclude, international court cases on self-determination outside the colo-
nial paradigm remain limited in number and in scope. Most of such non-
colonial cases do not address the issue of self-determination squarely, and instead 
of seeking to develop a normative framework on self-determination outside the 
traditional decolonization paradigm, such cases avoid the issue and refuse to 
pronounce a defi nite rule of positive international law. For example, the ICJ 
recently addressed issues of self-determination in its advisory opinion on the 
legality of the unilateral declaration of independence of Kosovo. The world 
court in this case refused to address certain issues related to external self-
determination, and its refusal to do so may confi rm the great powers’ rule. In 
other words, the world court in this case decided to abide by the great powers’ 
rule by refusing to examine the legality of their approval of the Kosovar inde-
pendence. In other cases, the world court has done the same thing, by develop-
ing creative ways to avoid addressing the issue of self-determination and by 
ruling in the great powers’ political favor. In each instance, the nationality of 
ICJ judges may play a role: judges seem sometimes to vote on cases in line with 
their national states’ political stance on issues and countries. International juris-
prudence on self-determination may thus implicitly confi rm the great powers’ 
rule. Alternatively, it may be concluded that the great powers’ rule transcends 
just politics, and it has infi ltrated itself in the reasoning of the world’s highest 
judicial organ. This chapter focuses on fi ve ICJ cases, involving East Timor, 
Kosovo, Georgia, Western Sahara, and Israel/the Palestinian Occupied Territory. 

East Timor (Portugal v. Australia)

As discussed in Chapter 6, East Timor was a Portuguese colony until 1976.1 
After Portugal withdrew as the colonizer, the island was forcibly annexed by 
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Indonesia in 1976 and incorporated into the territory of Indonesia, which 
retained de facto control over the island until the last 1990s.2 De jure, Portugal 
considered itself the offi cial administrator of East Timor, despite Indonesian 
occupation and purported annexation of the island. In 1989, Australia 
concluded the so-called Timor Gap Treaty with Indonesia. The subject of the 
treaty was the regulation and appropriation of natural resources in East Timor, 
and more particularly, the delimitation of the Timorese continental shelf.3 
Australia, by concluding the treaty with Indonesia and not Portugal, thereby 
implicitly recognized Indonesia as the de jure ruler of East Timor. In other 
words, Australia recognized Indonesia’s sovereignty over East Timor, and 
reasoned that it was Indonesia that had legal authority to enter into a treaty on 
behalf of East Timor.4

In 1991 Portugal sued Australia in the ICJ, arguing that Australia did not 
have any legal rights to enter into a treaty with Indonesia because it was 
Portugal, not Indonesia, that had sovereignty over East Timor. According to 
Portugal, Australia had, by its conduct, “failed to observe—the obligation to 
respect the duties and powers of [Portugal as] the administering Power [of East 
Timor] . . . and . . . the right of the people of East Timor to self-determination 
and the related rights.”5 In consequence, according to Portugal’s argument 
before the Court, Australia had “incurred international responsibility vis-à-vis 
both the people of East Timor and Portugal.”6 According to Portugal, any 
question of Timorese natural resources could only be resolved by Portugal, the 
only country with de jure authority over East Timor. Australia’s argument 
before the Court was jurisdictional: Australia argued that the Court would have 
to adjudicate on the rights and duties of a third party (Indonesia) in order to 
resolve this dispute.7 The ICJ adopted Australia’s position. It refused to rule 
on the validity of the Timor Gap Treaty in the absence of a necessary third 
party, Indonesia, which was not a party to this litigation because it had not 
consented to the jurisdiction of the Court. The ICJ thus ruled that it could not 
decide on the legality of Indonesia’s occupation and administration of East 
Timor because of a jurisdictional issue, the so-called indispensable third-party 
doctrine, which, in this case, translated into the fact that Indonesia, a necessary 
third party, did not consent to the litigation and was thereby not present before 
the Court.8 However, in passing, the ICJ declared that East Timor remained a 
non-self-governing territory within the meaning of Chapter XI of the United 
Nations Charter.9

In order to resolve this litigation, the ICJ would have had to decide the 
most fundamental issue, which centered on the legal status of East Timor. 
Several possibilities existed over the legal status of East Timor. Either East 
Timor was a non-self-governing territory with Portugal as its offi cial 
administrator, or East Timor was a part of Indonesian territory (this position 
would have effectively recognized the legality of Indonesia’s forcible occupation 
of East Timor), or East Timor was a non-self-governing territory with Indonesia 
as its administrator. Portugal’s argument before the world court was that East 
Timor was a non-self-governing territory and that only Portugal could be its 
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legal administrator.10 This position inherently implied the right of colonial 
self-determination for East Timor, in light of all the relevant legal precedents 
that had accrued until 1995 on the issue of self-determination of colonized 
peoples.11 Australia could have logically made one of the two other arguments 
mentioned earlier, in order to supports its decision to enter into the Timor 
Gap Treaty with Indonesia. Australia could have argued that East Timor 
was either a province of Indonesia, or that East Timor was a non-self-governing 
territory effectively controlled by Indonesia. Australia chose the latter posi-
tion, most likely because adopting the former would have been politically 
dicey. In fact, for a good world citizen and supporter of human rights, like 
Australia, it would have been politically very diffi cult to defend the Indonesia 
annexation, occupation, and ultimately mistreatment of the people of East 
Timor. Thus, Australia made the argument that East Timor was a non-self-
governing territory, but that, because Indonesia had effective control over 
the island, it became logical to treat Indonesia as the island’s offi cial administra-
tion. As early as 1978, in fact, the Australian Minister for Foreign Affairs had 
stated that:

[t]his [the Indonesian occupation of East Timor] is a reality with which 
we must come to terms. Accordingly, the Government has decided that 
although it remains critical of the means by which integration was brought 
about it would be unrealistic to continue to refuse to recognize de facto 
that East Timor is part of Indonesia.12

Presumably, the Australian Foreign Affairs Minister made this statement in 
order to justify Australia’s decision to enter into negotiations with Indonesia 
over the Timorese continental shelf. However, the Australian government 
maintained its position that the people of East Timor had the right to self-
determination. Through such rhetoric, Australia managed to preserve its pro-
human rights position, through its acceptance of a potential and aspirational 
East Timorese exercise of self-determination.

The world court, while essentially adopting the Australian position, 
developed unique reasoning to support its conclusions. First, the ICJ observed 
that for both parties, Portugal and Australia, East Timor remained a non-self-
governing territory and that its people had the right to self-determination.13 
The Court also acknowledged that several United Nations resolutions had 
referred to Portugal as the “administering power” of East Timor and that this 
issue was not before the Court.14 However, the ICJ concluded that it could not 
infer, from the sole fact that a number of resolutions of the General Assembly 
and the Security Council refer to Portugal as the administering power of East 
Timor, that such resolutions intended to establish an obligation on third states 
to deal exclusively with Portugal as regards the natural resources of East Timor. 
Irrespective of the binding nature of the resolutions, the Court concluded that 
they could not be considered dispositive and determinative of the dispute 
between the parties before the Court.15
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Second, and in light of this, the Court concluded that it would necessarily 
have to rule on the lawfulness of Indonesia’s conduct as a prerequisite for 
deciding on Portugal’s contention (that Australia violated its obligation to 
respect Portugal’s status as administering power, East Timor’s status as a non-
self-governing territory and the right of the people of the East Timor to self-
determination and to permanent sovereignty over the island’s wealth and 
natural resources).16 Indonesia’s rights and obligations would thus constitute 
the very subject matter of such a judgment made in the absence of this state’s 
consent to the jurisdiction of the world court. Such a judgment would run 
directly counter to the “well-established principle of international law 
embodied in the Court’s Statute, namely, that the Court can only exercise 
jurisdiction over a State with its consent.”17

The ICJ’s approach toward resolving this litigation was unique. The Court 
essentially determined that East Timor was a non-self-governing territory with 
an existing right of self-determination, controlled by a non-traditional 
administering power (Indonesia). The Court refused to accept Portugal’s claim 
of sovereignty over East Timor, but it also refused to rule on the validity of 
Indonesia’s status vis-à-vis East Timor. The Court’s justifi cation for such 
avoidance of an important legal issue was its reliance on the indispensable 
third-party doctrine. Because an indispensable third party (Indonesia) had not 
consented to the Court’s jurisdiction, the Court could not rule on the validity 
of the Timor Gap Treaty. Consequently, the Court implicitly affi rmed 
Indonesia’s occupation of East Timor. According to one commentator, the 
Court “let Portugal’s legitimate political grievance and East Timorese’s 
unassailable moral rights become obscured by the misapplication of procedural 
requirements.”18 The Court missed a unique opportunity to develop lex ferenda, 
a normative framework on the law of self-determination. The seemingly 
routine manner in which “the court invoked the indispensable third-party 
doctrine in a case involving violations of an erga omnes obligation does not 
foretell a satisfactory outcome for future cases involving a similar right.”19 In 
fact, the Kosovo case, discussed later, is an affi rmation of the latter statement: 
that future cases involving the right of self-determination (like the case of the 
Kosovar Albanians) will not be effectively resolved by the ICJ. Thus, although 
the right of self-determination has routinely recurred in international discourse, 
it “has eluded a precise workable defi nition in international law.”20 Moreover:

[t]he court could have used the East Timor Case to infuse the principle 
with a modicum of legal determinacy and defi ne in detail the legal and 
practical consequences fl owing from it-a potentially salutary result as the 
principle will continue to occupy, if not haunt, international politics for 
some time to come.21

The ICJ’s unwillingness to answer any legal issues regarding self-
determination in the East Timorese context can be easily explained by politics 
and the politically charged context of this entire situation. As explained in 



International jurisprudence   77

detail in Chapter 6, the Western great powers, including Australia, had 
supported Indonesia as a powerful military ally throughout the Cold War.22 
Because of such support, the Western great powers were essentially willing to 
“sacrifi ce” East Timor and to tacitly approve the Indonesian forcible annexation 
and occupation of this island. The ICJ judges in 1995 seemed blocked by the 
political context of the de facto situation in East Timor: although, arguendo, 
Portugal was still the island’s de jure administrator, Indonesia had had effective 
control for two decades. The world court’s judges seemed unwilling to withdraw 
all support for Indonesia by proclaiming that the latter’s occupation of East 
Timor was illegal. The judges, however, also seemed unwilling to explicitly 
approve this kind of illegal occupation. Thus, they admitted that the people of 
East Timor had the right to self-determination, and they relied on a jurisdictional 
rule to avoid answering the extremely diffi cult self-determination issue of how 
the people of East Timor were expected to exercise this right within the bounds 
of international law. The Court’s ruling in this case coincides with the great 
powers’ rule. In fact, the Indonesian occupation of East Timor was possible for 
more than two decades because of the great powers’ rule; the world court judges 
seem to understand this situation and to implicitly approve thereof.

It should be noted that two judges of the world court issued dissenting 
opinions and seemed unaffected by the great powers’ politics in East Timor. 
Judge Weeramantry, a native of Sri Lanka and somebody who had already 
provedn himself willing to oppose the great powers in other cases, disagreed 
with the majority.23 Judge Weeramantry concluded that the rights of self-
determination and permanent sovereignty over natural resources are rights erga 
omnes belonging to the people of East Timor.24 These rights, because of their 
erga omnes nature, generate a corresponding duty on all states, including 
Australia, to recognize and respect those rights. Australia concluded a treaty 
recognizing that East Timor, which Australia itself admitted was a non-self-
governing territory, has been incorporated in another state (Indonesia). The 
Australian act of entering into a treaty over East Timorese natural resources 
with Indonesia raised substantial doubts regarding the compatibility of this 
act with the rights of the people of East Timor and the obligations of Australia. 
Thus, according to Judge Weeramantry, the Court could have proceeded to 
determine whether a course of action had been made out against Australia on 
such actions, without the need for any adjudication concerning Indonesia.25 
Finally, Judge Weeramantry wrote that Portugal still had rights and duties as 
East Timorese offi cial administrator, and that such rights and duties could not 
have been lost by Portugal because of its actual loss of control of the island, as 
the majority seemed to imply in its refusal to affi rm Portuguese position as 
administrator.26

Judge Skubiszewski, a native of Poland, arrived at a similar conclusion in his 
dissenting opinion. Judge Skubiszewksi wrote that even if the Court had found 
itself without jurisdiction to adjudicate on any issue relating to the Timor 
Gap Treaty, the Court could have nonetheless dealt with issues regarding 
the status of East Timor, the applicability to that territory of the principle of 
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self-determination, and the position of Portugal as administering power.27 This 
judge thought that Portugal had the power and capacity to act in this case 
because of its offi cial status as administrator of East Timor, and that Australia’s 
conduct of entering into the Gap Treaty with Indonesia could have been 
evaluated by the Court in light of relevant law.28 This judge was also of the 
opinion that the issue of Indonesian annexation of East Timor was relevant, 
because it eroded the right of self-determination.29 Thus, Judge Skubiszewski 
would have preferred that the Court rule directly on this issue, which, according 
to this judge, was within the Court’s jurisdiction.

Only two ICJ justices out of 16 were in favor of directly addressing the issue 
of self-determination in the context of East Timor. It is possible that the 
nationality of these judges played a role in their dissenting voices: as natives of 
Sri Lanka and Poland, Judges Weeramantry and Skubiszewski may not have 
been bound by their own national politics and policies. Neither Sri Lanka nor 
Poland is a member of the great powers’ club, and both nations have been able 
to maintain a somewhat independent stance on the world scene. It may be 
telling that judges from these two independent nations were willing to 
pronounce more affi rmative proclamations on the right to self-determination, 
as well as to potentially disrespect the great powers’ rule. The remainder of the 
ICJ judges, however, tacitly adopted the great powers’ stance on the fate of this 
island—that the East Timorese question remained a question, and that 
Indonesian oppressive tactics remained silently approved.30 

The ICJ ruling in the case of Kosovo also illustrates a formalistic, rigid 
approach by the most supreme international jurisdiction intent on respecting 
the territorial status quo imposed by the great powers, at the expense of failing 
to develop normative law on the issue of self-determination.

Kosovo (the legality of the Kosovar Unilateral 
Declaration of Independence)

In 2008 Serbia garnered suffi cient support and votes in the General Assembly 
to request an advisory opinion from the ICJ on the legality of the Kosovar 
Unilateral Declaration of Independence. As described in detail in Chapter 9, on 
February 17, 2008, the Kosovar parliament voted a unanimous declaration of 
independence from Serbia.31 The independence declaration had followed years 
of civil war and ethnic strife, a series of NATO-led air strikes on the Federal 
Republic of Yugoslavia in 1999, the Rambouillet Peace Agreements that 
followed, as well as a decade of international administration of Kosovo by United 
Nations’ and European Union agencies.32 Although many states, including most 
of the great powers, recognized Kosovo within days of its proclaimed 
independence, none of the recognizing states asserted any legal theories to 
support the case that Kosovo ought to be independent. Thus, none of the rhetoric 
about self-determination and statehood was present in the acts of recognition, 
and most recognizing entities either refrained from commenting on the legality 
of the Kosovar declaration of independence, or advanced theories that Kosovo 
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was sui generis, a unique case that warranted special recognition but which 
presumably had never happened before or will ever happen in the future.33 In 
light of such legal uncertainty surrounding the Kosovar declaration of 
independence, Serbia was successful in lobbying the world court to get involved.

The ICJ was specifi cally asked in this case to issue an advisory opinion on the 
following issue: “[i]s the unilateral declaration of independence by the 
Provisional Institutions of Self-Government of Kosovo in accordance with 
international law?”34 The world court answered this diffi cult question in the 
affi rmative, in a majority opinion which is easy to understand in light of the 
politically charged context of this situation, but which nonetheless lacks in 
legal clarity. As other scholars have also lamented, the ICJ passed up on yet 
another opportunity to develop a normative framework on non-colonial self-
determination under international law.35

The world court in the Kosovo case accepted to answer this question on the 
merits. The Court fi rst rejected a jurisdictional complaint raised by some 
states: that unilateral declarations of independence are purely political acts and 
that, as such, they could not only be resolved through the application of 
domestic constitutional laws and not by international law standards.36 The 
Court rejected this assertion and stated that it could resolve this issue by 
referring to only international law, and that it need not refer to domestic law.37 
The Court also reasoned that a political aspect of a given question does not 
deprive it of its legal character in its entirety. Thus, the Court held that it had 
jurisdiction to issue this advisory opinion on the merits.38

The ICJ also rejected the argument that it should exercise discretion not 
to hear this case, because of improper motivation by the sponsor state (Serbia) 
requesting this advisory opinion, or because no clear purpose had been indicated 
for which the General Assembly would need this opinion.39 The ICJ was not 
persuaded either by the argument that its answer to the question asked would 
cause unwarranted political consequences.40 Finally, the ICJ discarded the 
argument that because the Security Council had been seized of the situation in 
Kosovo, only that body, and not the General Assembly, could request the 
advisory opinion. According to the Court, “[t]he fact that the situation in 
Kosovo is before the Security Council and the Council has exercised its Chapter 
VII powers in respect of that situation does not preclude the General Assembly 
from discussing any aspect of that situation, including the declaration of 
independence.”41 The world court further reasoned that the fact that its judges 
would have to interpret a Security Council Resolution (1244) in answering a 
question posed by the General Assembly:

does not constitute a compelling reason not to respond to that question 
because the interpretation and application of a decision of one of the 
political organ of the United Nations is, in the fi rst place, the responsibility 
of the organ which took that decision, the Court, as the principal judicial 
organ of the United Nations, has also frequently been required to consider 
the interpretation and legal effects of such decisions.42
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The ICJ then turned to the merits of the question. First, the ICJ specifi ed 
that the question had been asked clearly and precisely by the General Assembly. 
The question as posed involved the legality of the Kosovar Unilateral 
Declaration of Independence but it did not involve issues of statehood or 
recognition.43 Moreover, the Court distinguished between the Quebec secession 
case, in which the Court had been asked whether there were a specifi c right to 
effect secession under international law, and the present case, in which the 
Court was asked whether the declaration of independence was “in accordance 
with international law.” Thus:

[i]t follows that the task which the Court is called upon to perform is to 
determine whether or not the declaration of independence was adopted in 
violation of international law. The Court is not required by the question 
it has been asked to take a position on whether international law conferred 
a positive entitlement on Kosovo unilaterally to declare its independence 
or, a fortiori, on whether international law generally confers an entitlement 
on entities situated within a State unilaterally to break away from it. 
Indeed, it is entirely possible for a particular act—such as a unilateral 
declaration of independence—not to be in violation of international law 
without necessarily constituting the exercise of a right conferred by it. The 
Court has been asked for an opinion on the fi rst point, not the second.44

By formulating the question in such narrow terms, the world court avoided 
having to resolve whether international law conferred a specifi c right for states 
or other groups to issue declarations of independence. Instead, the Court 
resorted to the famous Lotus proposition that whatever is not prohibited under 
international law is legal.45

Second, the Court focused on the identity of the authors of the Kosovar 
declaration of independence. The Court noted that while the question posed 
by the General Assembly referred to the provisional institutions of self-
government of Kosovo, Serbia when it sponsored the relevant General Assembly 
resolution asking the ICJ for an advisory opinion referred instead to “Kosovo”. 
According to the Court, the identity of the authors of the declaration of 
independence matters for the resolution of the legal question involved.46 

The Court described the relevant context surrounding the adoption of 
Security Council Resolution 1244 in 1999, as well as the relevant events 
between 1999 and 2008, including the Ahtisaari Plan as well as a description 
of rounds of failed negotiations between the Serbian and Kosovar leaderships.47 
Ultimately, the Court described events leading up to the adoption of the dec-
laration of independence, as well as circumstances describing the day of the 
vote itself. And fi nally, at page 30 (out of 45), the Court turned to the discus-
sion of the relevant legal issue: the legality of the declaration of independence 
under international law.

The Court fi rst discussed the existence of states’ declarations of indepen-
dence throughout history, noting that many such declarations of independence 
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occurred within the decolonization paradigm during the second half of the 
20th century, but that some also occurred outside this framework.48 Based on 
this observation, the world court decided that “[t]he practice of States . . . does 
not point to the emergence in international law of a new rule prohibiting the 
making of a declaration of independence in such cases.”49 The Court rejected 
the argument advanced by some states that declarations of independence were 
prohibited under international law, because they were implicitly contrary to 
the principle of territorial integrity of states.50 The Court noted that, in the 
past, it had condemned some declarations of independence (in southern 
Rhodesia, Northern Cyprus, and Republika Srpska).51 However, the Court 
distinguished those situations from the present one.

The Court notes, however, that in all of those instances the Security 
Council was making a determination as regards the concrete situation 
existing at the time that those declarations of independence were made; 
the illegality attached to the declarations of independence thus stemmed 
not from the unilateral character of these declarations as such, but from 
the fact that they were, or would have been, connected with the unlawful 
use of force or other egregious violations of norms of general international 
law, in particular those of a peremptory character (jus cogens). In the context 
of Kosovo, the Security Council has never taken this position. The 
exceptional character of the resolutions enumerated above appears to the 
Court to confi rm that no general prohibition against unilateral declarations 
of independence may be inferred from the practice of the Security Council.52

In other words, the Court determined that in other instances where the 
Security Council had condemned declarations of independence, the act of 
condemnation was based on the particular circumstances of each situation, and, 
in each such situation, the Unilateral Declaration of Independence was linked 
to some unlawful use of force in violation of general international law. The 
world court thus concluded that there was nothing illegal in the declarations 
of independence per se—the only illegality could be found in instances where 
declarations of independence resulted or were linked to other illegal acts.

In an almost unbelievable twist of legal reasoning, the world court dispensed 
with self-determination and secession arguments, which had been advanced on 
behalf of Kosovo, in two paragraphs.53 The Court noted how some proponents 
of Kosovar independence had claimed that Kosovar Albanians had the right 
to external self-determination, leading to remedial secession. The Court also 
noted how others had denied the existence of such a right outside a decolonization 
paradigm.54 However, the Court declared that issues of self-determination 
went beyond the scope of its requested opinion, because those issues dealt 
with the right to separate from a state whereas in the present instance, the 
Court was merely asked to opine on the legality of the declaration of 
independence.55 Through an incredibly narrow formulation of the legal issue 
before the world court, its judges escaped having to formulate normative rules 
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on self-determination in this non-colonial context. It is hard to accept the 
argument, however, that the (dis)approval of the Kosovar declaration of 
independence had nothing to do with the right of Kosovar Albanians to 
separate from an existing state (Serbia). The world court seemed to embrace a 
vision of declarations of independence as formalistic acts, or pieces of paper, 
completely separate from the act of separation. Under this approach, the act of 
declaring independence can be viewed as “nothing more than ink on parchment: 
a sheet of paper, signed by a group of people, and about which international 
law could not care less.”56 Yet, the effect of a declaration of independence is 
that its authors, representing a territorial entity, separate their entity from the 
bigger parent state. A successful declaration of independence leads to territorial 
separation and has to be viewed within a larger legal context. A declaration of 
independence in a vacuum is meaningless—as Salman Rushdie wrote recently, 
what if I were to draw a circle around my feet and call that “Selfi stan?”57 Such 
a self-proclamation of independence would clearly be meaningless. Similarly, 
when the Kosovar Albanians declared independence in 1990, no other state 
chose to support this proclamation and that declaration of independence failed 
to produce any effect.58 And in instances cited by the Court, where the Security 
Council specifi cally condemned declarations of independence in Southern 
Rhodesia, Northern Cyprus and Republika Srpska, the condemnation caused 
these declarations of independence to fail to produce any other legal effect or 
any changes in territory. Thus, declarations of independence must be interpreted 
in a larger legal context, and international law can, does, and should contain 
normative rules about when such declarations are lawful.

Finally, the world court turned to an examination of the legality of the 
Kosovar declaration of independence within the context of lex specialis, and in 
particular, United Nations Security Council Resolution 1244, as well as United 
Nations Mission in Kosovo regulation 2001/9 of May 15, 2001, on a 
Constitutional Framework for Provisional Self-Government (hereinafter 
“Constitutional Framework”), “which defi ned the responsibilities relating to 
the administration of Kosovo between the Special Representative of the 
Secretary-General and the Provisional Institutions of Self-Government of 
Kosovo.”59 The Court fi rst interpreted Resolution 1244 as establishing “a 
temporary, exceptional legal régime which, save to the extent that it expressly 
preserved it, superseded the Serbian legal order and which aimed at the 
stabilization of Kosovo, and that it was designed to do so on an interim basis.”60 
Then, the Court asked whether Resolution 1244 and documents created 
thereunder formulated a prohibition on issuing a declaration of independence. 
For the Court, in order to answer this question, it had to fi rst determine who 
had issued the declaration of independence.61 The Court distinguished between 
the Assembly of Kosovo, and the authors of the declaration of independence, 
who, according to the Court, were acting in a different capacity. According to 
the world court, “the authors of the declaration did not seek to act within the 
standard framework of interim self-administration of Kosovo, but aimed at 
establishing Kosovo ‘as an independent and sovereign state’.”62 Moreover, “the 
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authors of that declaration did not act, or intend to act, in the capacity of an 
institution created by and empowered to act within that legal order but, rather, 
set out to adopt a measure the signifi cance and effects of which would lie 
outside that order.”63

After establishing the divergence of identity between those truly governed 
by Resolution 1244 and the Constitutional Framework, and the authors of the 
declaration of independence, the Court answered the ultimate issue of whether 
the latter acted in violation of Resolution 1244 and the Constitutional 
Framework. The Court noted that Resolution 1244 established an interim 
framework for the administration of Kosovo, and that this Resolution did not 
contemplate or preclude any fi nal solutions for Kosovo.64 “Resolution 1244 
(1999) thus does not preclude the issuance of the declaration of independence 
of February 17, 2008, because the two instruments operate on a different level: 
unlike resolution 1244 (1999), the declaration of independence is an attempt 
to determine fi nally the status of Kosovo.”65 In addition, the world court noted 
that Resolution 1244 did not impose any specifi c obligations on any relevant 
actors in Kosovo.66 The world court concluded, in light of this, that the 
language of Resolution 1244 was such that this document could not be read 
as imposing a prohibition on declarations of independence on the authors.67 
Conversely, the declaration of independence did not violate Resolution 1244. 

The world court also decided that the declaration of independence did not 
violate the Constitutional Framework, because this Framework only applied 
to the Provisional Institutions of Self-Government of Kosovo, which are 
distinct from the authors of the declaration of independence.68 In other words, 
the authors were not bound by the Constitutional Framework and accordingly 
could not have violated it by issuing the declaration of independence.

The majority opinion exemplifi es the great powers’ rule: the majority of the 
world’s greatest powers had already recognized Kosovo as an independent state, 
and the world court’s justices seem inhibited in their legal reasoning by this 
fact. As if they recognized that there would be no going back on the Kosovar 
independence, in light of support for such independence expressed by the 
United States and some other major Western great powers, the world court 
justices refrained from addressing most of the relevant legal issues raised by 
the Kosovar declaration of independence. One of such unaddressed issues was 
the one related to the right of self-determination, in this non-decolonization 
context, for the Kosovar Albanians, and the related discussion of how such 
exercise of self-determination would square against the Serbian claim for the 
preservation of its territorial integrity. Most great powers recognized Kosovo 
by claiming that it was sui generis and by refusing to issue any pronouncements 
on the legality of the Kosovar independence in light of relevant legal princi-
ples. Most great powers embraced Kosovo as a new sovereign partner for polit-
ical reasons; sadly, the world court seemed to follow this path in its advisory 
opinion.

The separate declaration by Vice President Tomka similarly decried the 
majority’s conclusion. With respect to the majority’s distinction between those 
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allegedly governed by Resolution 1244 and the Constitutional Framework and 
the authors of the declaration of independence, Judge Tomka argued that 
“[t]his conclusion has no sound basis in the facts relating to the adoption of the 
declaration, and is nothing more than a post hoc intellectual construct.”69 Even 
more critically, Judge Tomka accused the majority of world court justices of 
being improperly infl uenced by the political situation in Kosovo.

The Court, as the principal judicial organ of the United Nations (Article 
92 of the Charter), is supposed to uphold the respect for the rules and 
mechanisms set in the Charter and the decisions adopted thereunder. The 
legal régime governing the international territorial administration of 
Kosovo by the United Nations remained, on 17 February 2008, unchanged. 
What certainly evolved were the political situation and realities in Kosovo. 
The majority deemed preferable to take into account these political 
developments and realities, rather than the strict requirement of respect 
for such rules, thus trespassing the limits of judicial restraint.70

In addition to Judge Tomka (Slovakian national), three justices dissented 
from the majority opinion: Judge Koroma (national of Sierra Leone), Judge 
Bennouna (Moroccan national), and Judge Skotnikov (Russian national). The 
nationality of these judges indirectly confi rms the existence of the great powers’ 
rule within the ICJ. It is not surprising that Judge Skotnikov of Russia 
dissented from the majority opinion, in light of Russian historic allegiance 
with Serbia and the Russian refusal to support Kosovar independence. Judges 
Tomka, Koroma, and Bennouna are nationals of smaller, developing states that 
have not been directly induced into the great powers’ rhetoric or geopolitical 
strategy vis-à-vis the Balkans; hence, these judges appeared willing to discuss 
true legal issues raised by the Kosovar declaration of independence. 

Judge Skotnikov argued that the Court should have refused to exercise 
jurisdiction in this instance, because of the Security Council’s involvement in 
the matter.71 Judge Skotinkov most likely reached this result because of his 
nation’s membership and veto power on the Security Council. In other words, 
why should world court justices possibly upset the political determination 
reached by the Security Council on any given issue by issuing legal proclamation 
that could go against Security Council decisions? It is telling that the only 
justice making this argument was a national of a veto-wielding member of the 
Security Council. In addition, Judge Skotnikov argued that the majority had 
misinterpreted Resolution 1244, which, according to him, could not have 
contemplated the possibility of its own termination through unilateral action 
(namely, the Kosovar Albanian Unilateral Declaration of Independence).72 
Finally, Judge Skotnikov considered that the issue of legality of the Unilateral 
Declaration of Independence could not be answered from the standpoint of 
general international law, because such law also required an examination of 
statehood and recognition, issues which were not raised in the present instance 
by the narrow question asked by the General Assembly.73
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Judge Bennouna similarly thought that the Court should have declined to 
exercise jurisdiction because the only organ that could determine the legality 
of the Kosovar unilateral declaration of independence could have been the 
Security Council, in light of existing Security Council involvement in 
the matter, and particularly Resolution 1244.74 Judge Bennouna distinguished 
the Kosovo case from the Wall case, discussed later. In the latter, the General 
Assembly had been involved in continuous discussions over the Palestinian 
issue over decades, whereas in the former, the Security Council alone had acted 
with respect to the Kosovar question.75 In addition, Judge Bennouna criticized 
the majority opinion for its decision to discuss the identity of the authors of 
the Kosovar declaration of independence, when such identity had not been 
questioned by the General Assembly or by any state parties before the Court.76 
He was also critical of the majority’s determination that general international 
law contained no prohibitions on declarations of independence. Judge 
Bennouna argued that the issue before the Court was not one in the abstract, 
but rather one which had to do with the specifi c context of the Kosovar 
declaration of independence. Furthermore, he argued that general international 
law rules of territorial integrity and self-determination should have been 
analyzed by the majority.77 Judge Bennouna also opined that Kosovar Albanians 
were required to respect the framework of Resolution 1244 and the 
administration of Kosovo set up thereby, and that unilateral action by the 
authors of the declaration of independence could not have interrupted such 
legal regime established through Resolution 1244.78 Finally, he disagreed with 
the majority opinion because, in his view, the declaration of independence was 
unlawful. According to Judge Koroma:

International law does not confer a right on ethnic, linguistic or religious 
groups to break away from the territory of a State of which they form part, 
without that State’s consent, merely by expressing their wish to do so. To 
accept otherwise, to allow any ethnic, linguistic or religious group to 
declare independence and break away from the territory of the State of 
which it forms part, outside the context of decolonization, creates a very 
dangerous precedent. Indeed, it amounts to nothing less than announcing 
to any and all dissident groups around the world that they are free to 
circumvent international law simply by acting in a certain way and crafting 
a unilateral declaration of independence, using certain terms. The Court’s 
Opinion will serve as a guide and instruction manual for secessionist 
groups the world over, and the stability of international law will be severely 
undermined.79

The dissenting opinions highlight gaps in the majority opinion’s reasoning, 
both about the application of general law to the legality of declarations of 
independence, as well as to the application of lex specialis, to the same issue. 
Moreover, the dissenting opinions emphasize the inappropriateness of the 
majority’s legal creativity in redrafting the question formulated by the General 
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Assembly, to be able to address the issue of the identity of the authors of the 
declaration of independence. In essence, the dissenting judges argue two 
things: that either the Court should have refused to exercise jurisdiction in 
light of the Security Council’s exclusive handling of the Kosovo situation, or 
that the Court should have addressed the declaration of independence in its 
own context, by also analyzing issues of territorial integrity and self-
determination. The dissenting opinions would have escaped the great powers’ 
trap, by refusing to issue the advisory opinion because of the relevant legal 
precedent pointing toward the world court’s refusal to exercise jurisdiction in 
these kinds of situation, or by accepting jurisdiction and by ruling on the 
diffi cult legal issues. Either of these results would have been preferable, as it 
would have more appropriately separated the legal realm of the highest judicial 
organ, the ICJ, from the political arena dominated by the great powers. 

Georgia (Georgia v. Russia)

As discussed in detail in Chapter 8, in the summer of 2008 Russia intervened 
militarily in Georgia, in order to assist two Georgian breakaway provinces, 
South Ossetia and Abkhazia, in fi ghting against a Georgian military incursion.80 
In the days following the Russian military intervention in Georgia, Georgia 
fi led a claim in the ICJ against Russia, alleging that Russia breached its 
obligations under the International Convention on the Elimination of all 
Forms of Racial Discrimination (CERD) vis-à-vis Georgia.81 Georgia alleged 
that Russian forces engaged in acts of “racial discrimination against persons, 
groups of persons or institutions” in South Ossetia and Abkhazia and that it 
attempted to “justify or promote racial hatred and discrimination in any form” 
in these two provinces.82 Georgia thus requested that Russia cease all military 
activities on the territory of Georgia, namely in South Ossetia and Abkhazia.83 
Although Georgia fi led this claim under the CERD, this case was truly about 
self-determination rights of the South Ossetians and the Abkhaz living within 
Georgia and seeking to establish their own “selfi stans.” Thus, this chapter will 
discuss the Georgian case briefl y, because this case de facto fi ts into a narrative 
of self-determination outside the decolonization context.

The world court’s original order in this case was a provisional one directed 
at halting the violence in Georgia. In a provisional measures order of October 
15, 2008, the ICJ called on both parties to refrain from military action in one 
another’s territory.84 The ICJ then heard arguments by Georgia and Russia on 
the merits of this dispute.

Georgia accused Russia of engaging in ethnic cleansing of Georgians in 
South Ossetia and of preventing Georgians’ return to their homes in South 
Ossetia and Abkhazia in violation of the provisional order (just discussed).85 
Russia did not defend against such claims on the merits; rather, it alleged four 
reasons because of which the world court did not have jurisdiction over this 
dispute.86 Russia thus asked the world court to dismiss the case. The ICJ 
accepted one of Russia’s four lack-of-jurisdiction arguments. In fact, the world 
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court held that Article 22 of the CERD required parties, in case of a dispute 
arising under this convention, to fi rst engage in negotiation and other dispute 
settlement procedures contemplated under this convention before seizing the 
ICJ of the matter.87 In other words, according to the world court judges, the 
parties had not exhausted other necessary remedies before asking the ICJ to 
weigh in. The parties had thus committed a procedural error under the CERD, 
because of which the ICJ could not exercise jurisdiction over this dispute under 
the CERD.88

This case did not have to do with issues of self-determination directly. After 
all, Georgia had sued Russia under the CERD, a convention that does not speak 
about the right of peoples to attain self-determination. However, implicitly, 
this case was about self-determination. As Chapter 8 discusses, South Ossetia 
and Abkhazia, although offi cially a part of Georgia, have been asserting rights 
to autonomy and self-determination for almost two decades. The nature and 
characterization of the military confl ict in Georgia in 2008 play a distinctive 
role in assessing whether Russia engaged in unjustifi ed military acts in Georgia, 
or whether it was Georgia that illegally intervened in South Ossetia and 
Abkhazia. If one accepts the argument that South Ossetia and Abkhazia are de 
jure provinces of Georgia, and that South Ossetians and Abkhaz peoples have 
no particular rights to self-determination, then one would have to conclude 
that Russian military had no right to assert its presence in these two provinces. 
Under this scenario, Georgia could be right in its assertions that Russian 
military forces committed violations of international law. If one concludes, 
however, that the people of South Ossetia and Abkhazia have specifi c self-
determination rights, then possibly Georgia could be seen as the aggressor, 
preventing a justifi able exercise of self-determination from taking place. Under 
this scenario, Russia military forces could be viewed as acting in collective 
self-defense, helping the South Ossetians and the Abkhaz to fi ght off Georgian 
forces. To assess the validity of these scenarios, it would be necessary to examine 
issues of self-determination, which would have required the world court to 
engage in a complex and politically charged analysis of the situation in this 
Caucasus region.

Georgia rescued the world court from having to tackle self-determination 
issues. In its application to the ICJ, Georgia chose to accuse Russia of CERD 
violations, and not of broader violations such as the unlawful use of force 
against the territorial integrity of another state (Georgia). Presumably, Georgia 
chose the CERD because of  jurisdictional issues—in other words, as both 
Georgia and Russia are members of the CERD, Georgia thought that it would 
be able to persuade the world court to rule over this dispute. Yet, like Serbia, 
Georgia could have asked the ICJ to issue an advisory opinion on the legality 
of the Russian use of force in Georgia, and presumably, Georgia could have 
garnered enough support in the General Assembly to be able to request such 
an advisory opinion. Most likely, Georgia chose not to engage on this path 
because of the danger that the ICJ would actually decide that South Ossetians 
and Abkhaz people had the right to self-determination. This kind of a 
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proclamation by the world court would have been unfavorable to Georgia, to 
say the least, and Georgia thus chose to accuse Russia of CERD violations 
instead. A deliberation by the ICJ over CERD violations did not require the 
world court to touch on self-determination issues. A prudent-as-ever panel of 
ICJ did not even rule on the merits of Georgia’s CERD claims. Instead, as in 
the East Timor case described earlier, the world court chose to dismiss this 
claim on jurisdictional grounds. Possibly, the ICJ thought it more prudent to 
avoid ruling on the merits of this case because of the danger that this kind of 
ruling would require world court judges to address self-determination issues 
as related to CERD issues. This case, although not directly about self-
determination because the dispute was brought under the CERD, was actually 
all about self-determination. Had the world court chosen to address issues on 
the merits in this case, it would have been interesting to see how judges would 
have handled a discussion of self-determination for the peoples of South Ossetia 
and Abkhazia. The Georgian case remains another missed opportunity to 
develop a normative framework on self-determination under international law.

Finally, the Georgian case may also confi rm the infl uence of the great powers’ 
rule on the world’s highest judicial organ. This case involved the use of force 
by one of the most infl uential great powers, Russia. Any proclamation that 
Russia had illegally used force in Georgia would have run contrary to the great 
powers’ rule itself, as it would have shed a negative light on one of the powerful 
great powers. By the same token, the world court judges would have most 
likely been uncomfortable condoning Russian military intervention in Georgia, 
for fear of unfavorable precedent setting and of developing a dangerous new 
rule of international law that would purport to authorize uses of force in 
questionable scenarios. Thus, as in the East Timor and the Kosovo cases, the 
world court justices chose not to address the most diffi cult legal issues, possibly 
because of the presence of the great powers’ rule and its infl uence on the legal 
deliberations of the ICJ. Conversely, absent the great powers’ rule, it is possible 
that the ICJ justice would have chosen to address Georgian claims on the 
merits, and that they would have developed normative legal rules on issues of 
self-determination within this context. 

Other relevant ICJ jurisprudence: Western Sahara 
and the “Wall” case

Two additional ICJ cases are worthy of discussion.89 First, the ICJ Advisory 
Opinion of October 16, 1975, on Western Sahara lays an important ground 
work on the question of self-determination in the decolonization context; this 
advisory opinion has been widely cited in other relevant discussions of self-
determination and in subsequent ICJ cases, including the one on Kosovo just 
discussed.90 Second, the ICJ Advisory Opinion of July 9, 2004, on the legality 
of the construction of the wall in the Occupied Palestinian Territory discusses 
the issue of self-determination in the context of Palestine and thus outside the 
paradigm of decolonization; in addition, this opinion highlights the world 
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court’s willingness to issue a strong legal proclamation despite a politically 
charged context.91 The Wall Advisory Opinion stands in stark contrast to the 
Kosovo case—in the latter, world court judges opted not to engage in the 
development of normative legal rules because of a politically charged situation. 
The Wall Advisory Opinion demonstrates that world court justices can and 
should take a fi rm legal stance on diffi cult issues, and that politics should not 
impede the development of legal norms in the most supreme judicial organ. 
The fact that most often world court justice seem to take global politics into 
account before issuing their opinions, however, underscores the profound 
importance of the great powers’ rule in today’s world: the great powers’ 
interplay dominates highest judicial organ’s deliberations on self-determination 
issues most of the time. 

Western Sahara

In the Western Sahara Advisory Opinion, the world court was requested by the 
United Nations General Assembly to issue an opinion on two questions: 
whether the territory of Western Sahara was at the time of colonization by 
Spain terra nullius, a territory belonging to no one, and, if the answer to the fi rst 
question was in the affi rmative, what legal ties existed between Western Sahara, 
Morocco, and Mauritania.92 At the time, in 1975, Spain was the offi cial 
administering power of Western Sahara, and both Morocco and Mauritania laid 
territorial claims to this geographic region. In fact, Spain had colonized 
Western Sahara at the end of the 19th century, following the Berlin Congress.93 
Starting in the 1960s, however, Spain faced increased pressure by the United 
Nations to decolonize this area. In 1975 Spain began to indicate that it would 
allow for independence referendum to take place in Western Sahara, but two 
neighboring states, Morocco and Mauritania, advanced territorial stakes of 
their own to this strip of desert land.94 In order to attempt to halt the spread 
of violence and a possible territorial war over Western Sahara, the world court 
issued its advisory opinion in the fall of 1975.

The ICJ engaged in a relevant discussion of self-determination principles in 
the Western Sahara opinion; however, it should be noted that any such 
discussion was framed by the decolonization paradigm, as the Court focused 
on the issue of whether the people of Western Sahara had the right to rid 
themselves of colonial domination, through the exercise of self-determination. 
The issue discussed in this opinion was thus vastly different from present-day 
discussions of self-determination in the non-colonial context, such as in the 
cases of Kosovo or the Georgian provinces.

In their submissions to the world court, Morocco and Mauritania recognized 
the principle of self-determination, but argued that this principle could not be 
dissociated from the principle of national unity and territorial integrity of 
countries.95 Thus, both Morocco and Mauritania maintained that while the 
people of Western Sahara may have the self-determination right to separate 
from Spain through decolonization, the territory of Western Sahara should be 
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reintegrated with the mother state from which this territory had been taken 
by Spain. Thus, Morocco and Mauritania advanced a theory of self-determination 
that would lead to decolonization and an immediate absorption of the 
decolonized territory into its historical mother state, Morocco or Mauritania. 
Spain objected to the jurisdiction of the world court and argued that because 
it had not consented to the adjudication of the Western Saharan question, the 
world court should refrain from issuing any kind of an opinion on this matter.96

The world court reaffi rmed the existence of the principle of self-determination 
by specifi cally relying on General Assembly Resolution 1514, according to 
which “[a]ll peoples have the right to self-determination.”97 Moreover, the 
world court quoted the Friendly Relations Declaration for the same proposi-
tion.98 Finally, the world court highlighted that Resolution 2229 had 
specifi cally urged Spain, the offi cial administrator of Western Sahara, to allow 
the people of Western Sahara to hold referendum and exercise their right of 
self-determination, pursuant to Resolution 1514.99 Similarly, the Court 
reminded Spain that Resolution 3162 of 1973 reiterated the need to allow 
inhabitants of Western Sahara to seek self-determination.100 Thus, in light of 
these General Assembly resolutions, the world court reaffi rmed the right of 
self-determination for the colonized people of Western Sahara.

Before reaching its fi nal conclusion, the world court fi rst determined that 
Western Sahara was not terra nullius at the time of Spain’s colonization 
thereof.101 The Court, however, declined to rule on the legality of Morocco’s or 
Mauritania’s territorial claims to Western Sahara, exhibiting some of the 
reluctant attitude that the Court will later display in the Kosovo case. In other 
words, the Court satisfi ed itself by answering that Western Sahara was not, in 
fact, terra nullius, without answering the more pressing question of who 
Western Sahara belonged to territorially before the Spanish colonization.102 
The Court then answered the second question, which requested the Court to 
determine what legal ties have existed between Western Sahara, Morocco, and 
Mauritania.103 Unsurprisingly, Morocco had claimed that its tie to Western 
Sahara was one of sovereignty, based on its alleged possession of the territory 
prior to the Spanish colonization.104 Mauritania, by way of contrast, did not 
oppose Morocco’s claim to sovereignty over some northern areas of Western 
Saharan territory; however, Mauritania claimed that some of the Western 
Saharan tribes in some areas displayed allegiance to Mauritania.105 Spain 
disputed Moroccan claims of sovereignty over the entire Western Saharan 
region.106 The court ultimately concluded that while historic ties have existed 
between Western Sahara and Morocco, Mauritania and Spain have presented 
enough evidence before the Court to question the validity of the Moroccan 
sovereignty claim over the entire Western Saharan territory.107 Moreover, the 
Court concluded that while some legal ties may have existed between Western 
Sahara and Mauritania, there was not suffi cient evidence to conclude that any 
tie of sovereignty existed between the two entities at the time of Spanish 
colonization.108 Thus, the Court concluded that the people of Western Sahara 
had the right to self-determination, which had not been affected by any 
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territorial claims to this region by Morocco or Mauritania. In other words, 
although some historical ties have existed between Western Sahara, Morocco, 
and Mauritania, such ties were not ones of territorial sovereignty that would 
be suffi cient to trump the principle of self-determination.109 The world court 
justices thus implied that the principle of territorial integrity could prevail 
over the self-determination rights of a people, in instances where there is solid 
evidence of the existence of a territorial claim over a particular region, despite 
the fact that the people of that region do not wish to be governed by the entity 
asserting such a territorial claim. The Western Sahara case is signifi cant for this 
proposition, and for its willingness to address issues raised by the intersection 
of the principle of territorial integrity and the norm on self-determination. As 
demonstrated by the discussion of the East Timor and Kosovo cases in this 
chapter, it is rare that world court justices engage in such ambitious legal 
reasoning. However, even in the Western Sahara case, the majority of judges 
stopped short of applying their theoretical legal reasoning on the potential 
confl ict between territoriality and self-determination to the particular context 
at hand. Several judges issuing concurring and/or dissenting opinions criticized 
the majority for this shortcoming.

Several justices issued concurring opinions agreeing with the premise that 
the people of Western Sahara possessed the legal right to self-determination, 
but pushing for more precise legal reasoning and a potential ruling on the 
territorial claims of Morocco and Mauritania. Justice Petren (Swedish national) 
wrote that:

[t]he decolonization of a territory may raise the question of the balance 
which has to be struck between the right of its population to self-
determination and the territorial integrity of one or even of several States. 
The question may be raised, for example, whether the face that the territory 
belonged, at the time of its colonization, to a State which still exists today 
justifi es that State in claiming it on the basis of its territorial integrity.110

Judge Boni, an ad hoc judge appointed by Morocco in this dispute, concluded 
that the people of Western Sahara should have been consulted in referendum 
over issues of decolonization, thereby implying that the people of Western 
Sahara themselves could have proclaimed an allegiance to Morocco or 
Mauritania.111 And Judge Dillard (American national) questioned the 
soundness of the majority’s conclusion that no ties between Western Sahara and 
Morocco or Mauritania were suffi cient to affect the principle of self-
determination.112 Leading scholars and commentators have agreed with the 
view of Judge Boni—that it would have been relatively easy to hold referendum 
in Western Sahara and to determine what the free will of its inhabitants 
demonstrated. Thus, Antonio Cassese wrote that “[i]t would therefore have 
been logical to allow the inhabitants of Western Sahara to make such a choice, 
by means of a referendum under UN supervision.”113 And T.M. Franck opined 
in 1976 that “the disposition of the Sahara case by the United Nations has been 
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monumentally mishandled, creating a precedent with a potential for future 
mischief out of all proportion to the importance of the territory.”114 

It is possible that the nationality of justices who wrote separate opinions in 
the Western Sahara case infl uenced their legal reasoning. Judge Petren, a 
national of a strong, independent nation (Sweden) seemed willing to tackle 
diffi cult legal issues despite the intensely political context of the situation in 
Western Sahara. Judge Boni of Morocco, a country directly involved in this 
dispute, similarly expressed the desire to resolve this confl ict through the 
exercise of referendum. Presumably, for Judge Boni the majority’s opinion 
stopped short of resolving this confl ict, for its failure to rule on the legality of 
Morocco and Mauritania’s territorial claims to Western Sahara. These two 
judges seemed unaffected by the politics of the great powers’ rule, whose 
infl uence may have prevented the majority from formulating precise rules on 
the intersection of territoriality and self-determination within the context of a 
people’s decolonization and self-determination struggle. Judge Dillard of the 
United States, a national of a great power itself, displayed a willingness to 
support the application of diffi cult legal rules to the specifi c context of Western 
Sahara. Judge Dillard’s stance may stem from his personal moral and legal 
courage, which may not have been infl uenced by American foreign policy. Or, 
a more cynical view of Judge Dillard’s view, may be that American foreign 
policy was simply indifferent to the situation in Western Sahara, so that the 
American judge on the world court had no directive as to the American position 
on legal issues regarding this area of the world.

Following the ICJ opinion, Spain relinquished its claims to Western Sahara 
as a colonized territory, and Morocco and Mauritania moved in their troops.115 
After years of fi ghting, in 1979, Mauritania gave up its claim to Western 
Sahara and ceased military operations in this area. Morocco, however, 
remained.116 As of today, the political situation of Western Sahara remains 
unsettled. Morocco effectively controls most of Western Saharan territory, but 
the self-proclaimed government of Western Sahara, Polisario Front, has been 
recognized as the offi cial governing entity of Western Sahara by more than 80 
states.117 The United Nations has been involved in various peace-keeping 
efforts in Western Sahara, but as of today, no major progress on the issue of 
self-determination for the people of Western Sahara has been made. As Antonio 
Cassesse has observed, “[t]he case of Western Sahara proves, however, that it is 
precisely when the confl icting political interests of the various international 
actors are at stake that the principle of self-determination and the consequent 
freedom of choice of the population concerned . . . could offer a solution.”118 
Thus, it is a shame that the world court did not push its legal reasoning further 
in the Western Saharan advisory opinion, in order to develop a normative 
framework on the intersection of self-determination with territorial integrity. 
It is possible that the great powers’ rule played a role in the world court justices’ 
reluctance to delve into diffi cult issues over self-determination and its potential 
impact on the principle of territorial integrity. Like in the Kosovo case, the 
world court justices missed an important opportunity to develop legal rules in 
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a complex area of international law. Instead, they succumbed to political pres-
sure and simply reaffi rmed the existing principle of self-determination with 
respect to colonized peoples, without seeking to clarify the contours of the 
principle and its meaning in light of the existing territorial integrity norms. 
The Western Sahara case may remain in the history of the ICJ jurisprudence as 
another example of the Court’s justices’ unwillingness to pronounce new nor-
mative rules in the context of a politically charged dispute. The Wall Case, 
however, stands for the opposite proposition: it is a case where the world court 
justice bravely pushed legal reasoning beyond politically predetermined 
parameters and beyond the confi nes of the great powers’ rule. 

The “Wall” case

On December 8, 2003, the United Nations General Assembly requested an 
advisory opinion from the ICJ on the following issue: “What are the legal 
consequences arising from the construction of the wall being built by Israel, 
the occupying Power, in the Occupied Palestinian Territory, including in and 
around East Jerusalem . . . considering the rules and principles of international 
law?”119 For security reasons, Israel had chosen to construct a wall around 
certain Palestinian territories on the West Bank. Israel described the wall as a 
“security fence,” 80 kilometers long, in order to “halt infi ltration into Israel 
from the central and northern West Bank.”120 Palestinians complained that the 
construction of the wall was illegal for numerous reasons, including the fact 
that it would prevent the exercise of self-determination for the Palestinians 
because of its chosen route, which divided some Palestinian communities.121 
Palestinians garnered enough support in the General Assembly to vote a 
resolution requesting the stated advisory opinion from the world court.

Israel urged the world court to decline the exercise of jurisdiction, because 
the Security Council had already been seized of this matter and the General 
Assembly thus acted ultra vires when it decided to seek this advisory opinion 
from the ICJ.122 The court rejected this argument by pointing out the recent 
historical practice of the General Assembly, which has consisted of acting on 
issues of which the Security Council had also been seized. The court remarked 
that “while the Security Council has tended to focus on the aspects of such 
matters related to international peace and security, the General Assembly has 
taken a broader view, considering also their humanitarian, social and economic 
aspects.”123 In addition, Israel also argued that the exercise of jurisdiction was 
not proper for the ICJ in this instance, because the question asked of the world 
court justices was not legal, as it would be impossible for justices to “determine 
with reasonable certainly the legal meaning of the question asked.”124 The 
world court justices rejected this argument as well. Citing the Western Sahara 
case, ICJ judges determined that the question asked of the Court in this 
instance was “susceptible of a reply based on law” because the question has 
“been framed in terms of law and raise[s] problems of international law.”125 
Thus, the world court justices accepted jurisdiction over the issue of legality 
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of the Israeli-built wall around the Palestinian territories, despite the height-
ened politically charged context of this situation. In the Wall case, unlike in 
other cases, the politics of the Middle East did not stop ICJ judges from 
developing legal, normative rules. 

After dispensing with jurisdictional objections, the world court delved into 
the legal issues in a direct manner. The Court, in discussing relevant inter-
national law rules applicable to Palestine, reaffi rmed the principle of self-
determination.126 The world court cited the Friendly Relations declaration, as 
well as common Article 1 of the International Covenant on Civil and Political 
Rights and the International Covenant on Economic, Social and Cultural 
Rights; moreover, the Court cited some of its previous case law on self-
determination, including the East Timor (Portugal v. Australia) case discussed 
earlier.127 The latter case was cited for the proposition that the principle of 
self-determination has become a right erga omnes.128 Thus, the principle of self-
determination applied to the Palestinians because they are a people with 
“legitimate rights.”129 The Israeli wall has been constructed in an improper 
way, because its chosen route:

gives expression in loco to the illegal measures taken by Israel with regard 
to Jerusalem and the settlements, as deplored by the Security Council . . . 
There is also a risk of further alterations to the demographic composition 
of the Occupied Palestinian Territory resulting from the construction of 
the wall inasmuch as it is contributing . . . to the departure of Palestinian 
populations from certain areas.130

The construction of the wall, according to the Court, “severely impedes the 
exercise by the Palestinian people of its right to self-determination, and is 
therefore a breach of Israel’s obligation to respect that right.”131 The world 
court thus decided that the construction of the wall was contrary to Israel’s 
international legal obligations, and that Israel was bound to respect the right 
of the Palestinian people to self-determination.132 The court reiterated the 
erga omnes character of the obligation by Israel to respect Palestinian 
self-determination rights, and urged other states in the international 
community not to recognize Israeli actions in choosing the site of the 
constructed wall.133 

The Wall case thus represents a legal proclamation by the world court about 
the existence of the right to self-determination in the non-colonial context. 
The opinion is tremendously signifi cant as it demonstrated the judges’ 
willingness to develop a legal rule for the fi rst time (the existence of a non-
colonial right of self-determination), and to apply it in a politically charged 
context. As already discussed, the world court judges were not willing to 
utilize similar audacious legal reasoning in the Kosovo case. In the Georgia 
case, the judges stayed as far away as possible from any notion of self-
determination. Conversely, in the East Timor and Western Sahara cases, the 
world court discussed self-determination rights in the classical decolonization 
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paradigm. What is signifi cant as well is that most justices who wrote separate 
opinions seemed to embrace the majority’s premise that the right to self-
determination applied to Palestinians, despite the non-colonial context of this 
situation.

Judge Higgins, in her separate opinion, highlighted the fact that the majority 
opinion adopted a position on “self-determination beyond colonialism,” for the 
very fi rst time.134 Judge Higgins, however, remained skeptical about the 
applicability of non-colonial self-determination to the wall issue. She pointed 
out that the Palestinian rights to self-determination would have most likely 
remained impeded even had the wall never been built.135 In addition, Judge 
Higgins was not persuaded that the construction of the wall constituted per se 
annexation, because Israel occupied Palestinian territory with or without the 
existence of the wall.136 Similarly, Judge Kooijmans questioned the applicability 
of the self-determination regime to the Palestinian situation, by arguing that 
issues of self-determination in the present non-decolonization paradigm would 
have been better left off to the political process.137 Judge Buergenthal (American 
national), the sole dissenting judge on most of the conclusions of the world 
court, recognized that Palestinians had the right to self-determination, but 
expressed doubts as to that right’s applicability in this context because of Israel’s 
inherent right to self-defense, which would preclude the exercise of self-
determination. Judge Buergenthal argued that “the Palestinian people have the 
right to self-determination,” but that “Israel’s right to self-defence, if applicable 
and legitimately invoked, would nevertheless have to preclude any wrongfulness 
in this regard.”138 It is telling that the nationality of the sole dissenting judge 
on the world’s court Wall case was American, and that this judge seemingly 
followed his own national state’s foreign policy of support for Israel and its 
territorial integrity over the potential encroachment of Palestinian rights. 
Judge Buergenthal acceded to the great powers’ rule by adopting essentially 
the Western great powers’ stance on Israel and by refusing to delve into the 
application of legal rules on self-determination to the politically intricate 
climate in the Palestinian Occupied Territories. 

The Wall case stands in contrast to most other case law by the ICJ on the 
subject of self-determination, because of a particular display of judicial audacity 
and a willingness to tackle controversial legal issues in a diffi cult political 
climate. Except for the sole dissenting opinion of Judge Buergenthal, the great 
powers’ rule apparently did not infl uence judicial reasoning on the world court 
in the Wall case. The world court justices demonstrated the ability to develop 
lex ferenda despite a controversial and unsettled geopolitical climate in a given 
region. These justices should continue doing so in other cases before them, and 
it is regrettable that they chose not to do so in the Kosovo case. 
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Part II

Case studies

Part II will explore issues of self-determination within the context of several 
case studies. Thus, Chapter 6 will discuss self-determination issues in East 
Timor; Chapter 7 will do so in the context of Kosovo; Chapter 8 will focus on 
Chechnya; Chapter 9 will highlight self-determination issues in Georgia; 
and Chapter 10 will discuss the latest case of self-determination on the planet, 
that of South Sudan.

Numerous other case studies could have been included in this part. Self-
determination struggles of various groups and peoples across the globe have 
been present across the globe throughout the latter half of the 20th century 
and the start of the new millennium. For the sake of conciseness, this part will 
not address every single one of these struggles. Instead, it will focus on struggles 
that have been representative of the phenomenon of the great powers rule. In 
other words, this part will discuss self-determination confl icts in those instances 
in which the great powers’ rule has been the most prevalent; where the interplay 
of great powers’ politics and other geopolitical and strategic interests has 
colored a self-determination struggle and has directly infl uenced its outcome. 
Moreover, this part will focus on case studies where self-determination issues 
have been the most legally challenging and where the politically charged 
context of the region has rendered the application of self-determination norms 
diffi cult. Thus, the case of East Timor has been included because the issue of 
self-determination in this region of the world required an examination of 
decolonization, of the law of occupation, as well as of a formerly colonized 
people’s desire for autonomy. The case of Kosovo has been chosen as a perfect 
instance of the great powers’ rule and their unwillingness to come forward with 
new normative rules on external self-determination, despite their willingness 
to recognize Kosovo as a new sovereign partner. An examination of self-
determination within the parameters of international law in the context of 
Kosovo is thus a very useful exercise and one that the great powers should have 
engaged in before their decision to recognize Kosovar independence. The 
cases of Chechnya and Georgia have been chosen because they require an 
examination of self-determination rights in the backyard of one of the most 
potent great powers, Russia. These cases provide more support for the great 
powers’ rule, as they illustrate how the role of a super-great power can infl uence 
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self-determination struggles and outcomes. Finally, the case of South Sudan 
was chosen because it represents the most recent instance of the exercise of 
self-determination in the new millennium. This case, like that of East Timor, 
requires us to examine self-determination through decolonization, as well as 
through a later denial of autonomy by an oppressive mother state. 

Perhaps regrettably, other cases of successful or unsuccessful self-
determination struggles have been omitted, including those of Tibet, Eritrea, 
West Papua, or Namibia. I believe that those cases do not detract from the 
great powers’ rule and that instead, every single one of them can be analyzed 
through the great powers’ prism. I also believe that the discussion of East 
Timor, Kosovo, Chechnya, Georgia, and South Sudan, in Chapters 6 through 
10, is suffi cient to illustrate the great powers’ rule and to prove the presence of 
the new criteria of external self-determination, developed in Chapter 4.



6 East Timor

This chapter will explore issues of self-determination within the context of 
East Timor, fi rst, exploring East Timor’s colonial and post-colonial history, and 
then turning to a discussion of self-determination within the context of East 
Timor. The chapter will conclude that East Timor, although oppressed for 
many decades by its colonizer, Portugal, and later by its neo-colonizer, 
Indonesia, only achieved independence in the 1990s with signifi cant support 
from the great powers (the United States, in this instance). In the post-Cold 
War political scene, Indonesia was no longer needed as an ally against the 
communist evils of Vietnam, and thus East Timor garnered the great powers’ 
support to separate from Indonesia, which no longer enjoyed the great powers’ 
unconditional allegiance. The case of East Timor exemplifi es perfectly the 
development of the great powers’ rule in the post-Cold War world. 

History of East Timor

The island of Timor was included in Chinese and Indian trade routes; European 
explorers reported in the early 16th century that the island had a number of 
small chiefdoms and princedoms. Timor was eventually colonized by two 
European powers: Portugal and the Netherlands. The western part of the 
island, West Timor, was colonized by the Dutch and eventually gained 
independence from the Netherlands as part of Indonesia in 1949.1 West Timor 
is still today a part of Indonesia. The Portuguese established outposts in East 
Timor, and in 1769, the city of Dili was founded in the Portuguese colony of 
Timor.2 For the Portuguese colonizers, however, East Timor remained a 
neglected trading spot, with minimal investment into the island’s economy, 
infrastructure, or other forms of development. The Portuguese attitude toward 
its colonies changed at the beginning of the 20th century, when a faltering 
economy in its mainland prompted Portugal to expect greater wealth from its 
colonies. These efforts by the Portuguese were met with resistance by the 
Timorese, which only served to continue the cycle of colonial violence and 
exploitation.3 During World War II, the Japanese occupied East Timor, but at 
the end of the war Portuguese control of the island was reinstated.4 In 1974, 
after the Portuguese revolution, Portugal effectively abandoned its colony in 
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East Timor, thus starting the decolonization process.5 After a brief civil war in 
East Timor, opposing several Timorese political and military factions, the 
island declared independence on November 28, 1975.6 

Indonesia, East Timor’s powerful neighboring state, alleged that the East 
Timorese winning party, FRETILIN, was communist as it received support 
from China.7 As the East Timorese declaration of independence took place at 
the height of the Cold War, Indonesia, a powerful neighboring state, feared the 
creation of a new communist state of East Timor within the Indonesian 
archipelago. Western great powers supported Indonesia, and the Indonesian 
military launched a full-scale invasion of the island in December 1975.8 As a 
consequence, East Timor forcibly became a part of Indonesia in 1976, when 
Indonesia claimed East Timor as its 27th Province.9 Thus, “East Timor’s right 
to self-determination was sacrifi ced to Cold War politics.”10 

The international community was swift in its condemnation of Indonesia 
following the 1976 takeover, and the United Nations continued to recognize 
Portugal as East Timor’s offi cial administrator.11 In fact, since 1960, East 
Timor had been designated within the United Nations system as a non-self-
governing territory administered by Portugal;12 this designation would remain 
in place throughout the Indonesian occupation of East Timor, thus labeling 
Portugal as the de jure administrator of East Timor and denying the extension 
of any legal rights to Indonesia, East Timor’s de facto ruler from 1976 until 
1999. However, without the support of the great powers, any further 
international action or redress of the Indonesian invasion of East Timor was 
impossible.13 Thus, the Security Council, not acting under Chapter VII powers, 
passed a resolution in 1975, stressing the “inalienable right of the people of 
East Timor to self-determination and independence” and demanding the 
withdrawal of Indonesian troops from East Timor.14 A year later, the Security 
Council again called for the withdrawal of Indonesian troops, not acting under 
Chapter VII powers.15 In both instances, the Security Council was powerless 
to authorize any military intervention in East Timor, as it was not acting under 
Chapter VII powers, and as any attempt to do so would have been vetoed by 
the great powers on the Council, namely the United States and the United 
Kingdom. Unbelievably, after 1976, the Security Council did not deal with 
the issue of East Timor until 1999!16 In essence, the world turned a blind eye 
to Indonesian oppression in East Timor. In fact, the Indonesian rule over East 
Timor “imposed a military force that viciously led to human rights and 
humanity violations”17 and was often marked by extreme violence and brutality. 
Estimates of the number of East Timorese who died during the occupation vary 
from 60,000 to 200,000.18

It was not until the 1990s that the East Timorese question was revisited in 
the global arena, due to a series of events. First, in 1991, Indonesian military 
opened fi re at East Timorese protesters in Dili, the capital of East Timor; 
more than 270 people were killed.19 The so-called Dili Massacre caught 
the world’s attention, and the global opinion turned against Indonesia and 
in favor of East Timorese independence. Additionally, the Asian fi nancial 
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crisis of 1997 contributed toward Indonesia’s urgent need for international 
fi nancial assistance, thus enabling the international community to exercise 
pressure on Indonesia over the question of East Timor.20 Finally, longstand-
ing Indonesian President Suharto was replaced in 1998 by Bacharuddin 
J. Habibie; the latter signaled his willingness to discuss the future status of 
East Timor.21

Following these events, in May 1999, Indonesia, Portugal, and the United 
Nations negotiated and signed agreements authorizing the people of East 
Timor to choose between autonomy within Indonesia and independence, 
via popular referendum.22 In order to organize referendum and supervise 
voting modalities, the United Nations Security Council established the United 
Nations Mission in East Timor (UNAMET).23 Surprisingly, the United 
Nations delegated the handling of security over referendum to Indonesian 
forces, and no international peace-keeping forces were actually deployed in East 
Timor until violence escalated after referendum.24

According to the results of the United Nations-organized referendum, 
78.5% of the East Timorese people voted against autonomy within Indonesia, 
and thus in favor of independence from Indonesia.25 Indonesia protested the 
results and backed violent militias to attack and intimidate the East Timorese 
populations. “In fact, the Indonesian Military has been accused of arming, 
funding and preparing local militias for a guerrilla movement in case of a pro-
independence group should emerge as a winner of the confl ict.”26 In order to 
prevent any escalation of violence, the United Nations Security Council, in 
Resolution 1264, established a peace-keeping force, the International Force for 
East Timor (“INTERFET”), to safeguard East Timor.27 INTERFET forces 
deployed in September 1999 successfully put an end to Indonesian military 
assaults on East Timor. INTERFET ended its mandate in February 2000 when 
it transferred military command of the island to the United Nations.28 In 
October 1999 United Nations established the United Nations Transitional 
Administration in East Timor (“UNTAET”). UNTAET’s mission was “to 
administer East Timor during its transition to independence, with a mandate 
to exercise all legislative and executive powers in East Timor, including the 
administration of justice.”29

In 2001 the fi rst Constituent Assembly of East Timor was elected, and, in 
April 2002, Xanana Gusmao was elected fi rst president.30 East Timor became 
the fi rst new sovereign state of the 21st century, by obtaining independence on 
May 20, 2002, when United Nations Secretary-General Kofi  Annan handed 
over authority of the country to the new government.31 A few months later, 
East Timor joined the United Nations as a new, independent state.32 The 
United Nations ended its UNTAET mandate, but immediately established 
the United Nations Mission of Support in East Timor (“UNMISET”), to 
continue any necessary capacity building in East Timor.33 After three years, 
UNMISET was reduced and renamed the United Nations Offi ce in Timor Leste 
(“UNOTIL”), which was tasked with carrying out peace-building activities 
until 2006. 34 In 2006, after clashes between opposing factions from the eastern 
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part of the island against those hailing from the west, as well as between 
soldiers from anti-Indonesia guerrillas and ex-Indonesian police offi cers, the 
East Timorese government called in an Australian peace-keeping force.35 Such 
sporadic outbreaks of violence have plagued East Timor since its independence, 
but the constant military involvement by the international community in East 
Timor has managed to halt a wider spread of violence.36 East Timor has been 
relatively stable and violence-free over the last decade. Moreover, East Timor 
has established itself as a new sovereign partner and has established its statehood 
beyond any doubt, by gaining admission to all major international organizations 
and by fully engaging in international relations with other states. East Timor 
can thus be cited as an instance of successful self-determination. 

The legal case for self-determination in East Timor

By separating from Indonesia and becoming an independent nation, the 
East Timorese exercised their right to self-determination. The following 
section will analyze self-determination rights in the context of East Timor. In 
other words, did the East Timorese’s rights to external self-determination 
accrue in the legal sense, as of 1999 when they chose to exercise such rights via 
popular referendum? Or, did the East Timorese right to self-determination 
exist since the decolonization movement in the 1960s, and did the East 
Timorese actually separate from Portugal, their legal administrator, albeit with 
a 25-year delay?

As discussed earlier, any group seeking self-determination must fi rst prove 
that it qualifi es as a “people” in the subjective as well as the objective sense of 
this term. The East Timorese constituted a people objectively as of 1999: they 
were ethnically, religiously, culturally, and linguistically distinct from both 
their colonizer (Portugal), as well as their post-colonial invader (Indonesia).37 
Moreover, the East Timorese constituted a people subjectively as well at the 
same time: they had sought independence at the time that Portugal sought to 
abandon its colony, in 1975, when they chose to become an independent 
nation.38 They then actively resisted Indonesian rule, through prolonged 
dissent and the ultimate vote to secede from Indonesia. In fact, the United 
Nations had recognized East Timor as a non-self-governing territory with the 
right to self-determination as early as 1960.39 The United Nations subsequently 
affi rmed its recognition of East Timor’s right to self-determination after 
Indonesia’s invasion of the island in 1975.40 This United Nations’ attitude 
clearly demonstrates the organization’s views that the East Timorese were a 
people, and thus a candidate for self-determination. Despite reservations that 
some scholars have expressed over the unity of the East Timorese expression of 
“self,”41 it can be safely concluded that the East Timorese constituted a people 
for purposes of self-determination, and that the East Timorese people 
encompassed all ethnic inhabitants of this region.

Second, the right of self-determination exists in two different contexts: in 
the decolonization paradigm, where this right undoubtedly exists and has 
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attained the status of an erga omnes obligation,42 and in the non-colonial context, 
where this right exists but where questions have been raised about the precise 
content of this right. The question of East Timorese self-determination will 
be analyzed in both of these contexts, although most scholars agree that 
East Timor represents a case of delayed decolonization, and that only self-
determination rights in the fi rst context (decolonization) should be analyzed.43

The right to self-determination fi rmly exists in the decolonization context, 
as documented in numerous international documents, case law and doctrine.44 
Colonized peoples have the right to freely determine the destiny and political 
fate of their territory; this right entails the right to exist as a sovereign 
nation, the right to territorial integrity, the right to permanent sovereignty 
over natural resources, the right to cultural integrity and development, and 
the right to economic and social development.45 In the case of East Timor, the 
argument goes as follows: East Timor was a Portuguese colony and thus entitled 
to self-determination; the 1975 Indonesian annexation of the island was illegal 
and did not alter the status of East Timor as a non-self-governing territory.46 
Thus, the correct normative framework in assessing the East Timorese 
separation from Indonesia in 1999 is the decolonization paradigm, because 
East Timor rightfully belonged to Portugal, and not Indonesia in 1999. East 
Timor was not a case of remedial secession from Indonesia; rather, it was a 
case of self-determination exercised through delayed decolonization and 
independence from Portugal. 

The International Court of Justice was faced with the issue of self-
determination for East Timor in the decolonization paradigm, in the infamous 
Case Concerning East Timor, which pitted Portugal against Australia.47 In 
1989, Australia entered into the Timor Gap Treaty with Indonesia, in order to 
jointly explore and exploit hydrocarbon resources in the area constituting the 
East Timorese continental shelf (the Timor Gap).48 Portugal, in its capacity as 
East Timor’s offi cial administrator, brought an action against Australia, 
alleging a breach of its own rights as the offi cial administrator, and the rights 
of the East Timorese people to self-determination and permanent sovereignty 
over their natural resources.49 Portugal was unable to bring an action against 
Indonesia, as Indonesia had not accepted the compulsory jurisdiction of the 
International Court of Justice.50 The world court regrettably, but perhaps 
unsurprisingly, dismissed the case on jurisdictional grounds. The world court 
concluded that it could not hear the case “in the absence of the consent of 
Indonesia,” because any determination about the legality of Australian actions 
would require a determination about the conduct of a third party not present 
before the Court (Indonesia).51 However, although refusing to issue its own 
conclusions on the rights of self-determination for the people of East Timor 
vis-à-vis Indonesia, the world court did affi rm that the territory of East Timor 
was a non-self-governing territory and that its people had the right to self-
determination.52 Thus, the world court seemed to conceive of the East Timor 
question as one of self-determination in the decolonization context, confi rming 
the view of many academics who had already expressed this view.
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This argument is useful, as it distinguishes East Timor from other secessionist 
entities, such as Kosovo or South Ossetia and Abkhazia, which did not assert 
self-determination claims in the decolonization context. However, this 
argument, while theoretically correct, fails to account for almost 25 years of 
Indonesian rule over East Timor. Practically speaking, East Timor separated 
from Indonesia, not from Portugal. Portugal, despite world court litigation 
over East Timor, had not exercised any real control or infl uence over this region. 
Indonesia, on the contrary, had ruled over this territory for over two decades, 
with virtually no international opposition. Thus, the issue of self-determination 
in East Timor should also be discussed in the non-colonial, secessionist context.

A people seeking to exercise its right to self-determination in a non-colonial 
context should fi rst demand autonomy within its mother state in the form of 
internal self-determination; only in cases where the mother state chooses not 
to honor the people’s rights to autonomy may such a group accrue the right to 
seek independence through secession. International law does not positively 
declare that peoples have a right to external self-determination through 
remedial secession. Although some scholars have argued that such a right 
exists, others have disputed it in the non-decolonization paradigm. At best, it 
can be argued that international law is silent on the issue of external self-
determination through secession for non-colonized peoples. For the people of 
East Timor, the fi rst argument of delayed colonization is more legally solid. 
However, the second argument of remedial secession from Indonesia is plausible 
and will be addressed later.

The East Timorese fi rst declared independence in 1975, after their colonizer, 
Portugal, chose to withdraw and effectively abandon this colony.53 Such a 
declaration of independence squarely fi ts within the decolonization paradigm 
of self-determination and did not necessitate drawing any distinctions between 
internal and external self-determination, as this distinction only applies to 
non-decolonization cases. The East Timorese then chose to exercise self-
determination rights through the 1999 popular referendum, organized and 
conducted by the United Nations.54 In referendum, the East Timorese were 
asked to choose between an internal mode of self-determination (autonomy 
within the Indonesian state), or an external mode of self-determination 
(independence). Precisely, the question put before the East Timorese voters on 
August 30, 1999 was: 

Do you accept the proposed special autonomy for East Timor within the 
Unitary State of the Republic of Indonesia? ACCEPT 
OR 
Do you reject the proposed special autonomy for East Timor, leading to 
East Timor’s separation from Indonesia? REJECT55

Referendum was criticized by some as a poor self-determination device: the 
popular consultation was organized by an alien, international organization in 
a very short timeframe, in a largely illiterate society with no democratic 
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legacy.56 This effectively precluded any negotiations and discussions between 
East Timor and Indonesia over any possible autonomy options, which 
would have explored modes of internal self-determination for the people of 
East Timor.57 Thus, an argument can be construed that the East Timorese 
people did not properly exercise any rights to internal self-determination, 
before resorting to the more drastic external self-determination option of 
secession. In other words, the East Timorese rights to external self-determination 
did not properly accrue because they did not fully explore any internal self-
determination options within their mother state of Indonesia.

However, it can be more persuasively argued that in light of Indonesia’s 
illegal annexation of East Timor in 1975, as well as Indonesia’s brutal rule over 
East Timor under General Suharto, any internal self-determination options 
were impossible to implement. It would have been unfair and perhaps 
unrealistic to ask the East Timorese to continue their existence within their 
oppressor. Moreover, this argument notwithstanding, the East Timorese were 
given the internal self-determination option in the 1999 referendum, which 
they rejected through a popular vote. In light of abuses suffered by the East 
Timorese at the hands of their mother state, Indonesia, it was more than 
understandable why the people of East Timor chose independence over auto-
nomy. The international community was certainly correct in respecting the 
choice of external self-determination by an oppressed people, such as the East 
Timorese. The legal theory of self-determination only requires the exercise of 
internal self-determination as a prerequisite to remedial secession in instances 
where the mother state is willing to grant autonomy to a struggling people—
Indonesia demonstrated through several decades that it did not wish to grant 
any such rights to the people of East Timor. Thus, it can be persuasively argued 
that the East Timorese constituted a people, which properly exercised its rights 
to external self-determination in the 1999 popular referendum. Assuming that 
non-colonized peoples may accrue rights to external self-determination, East 
Timor had the legal right to secede from Indonesia. 

Legally, it can be argued that the people of East Timor had the right to self-
determination in both the colonial and non-colonial contexts. However, this 
legal right may have remained purely theoretical had it not been for the great 
powers’ support of East Timor in the late 1990s. As will be argued later, it is 
only with the great powers’ blessing that the people of East Timor were fi nally 
able to realize their rights to self-determination. 

East Timor and the great powers’ rule

Despite the fact that the East Timorese had the legal and theoretical right to 
external self-determination, it can be observed that this people would have 
never been able to achieve such rights without the support and intervention of 
the great powers. Therefore, the East Timorese struggle for independence 
illustrates perfectly the paradigm of the great powers’ rule, and its infl uence 
on self-determination struggles.
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The East Timorese people fought for independence during several decades. 
During the Cold War era, however, their struggle was unsupported by some of 
the great powers, who viewed Indonesia as an important ally in the Far East 
and thus supported Indonesia in its annexation and control of East Timor. “As 
long as General Suharto [the Indonesian leader] was necessary for the West’s 
Cold War agenda, the United States, Britain, and Australia helped Indonesia 
to annex and control East Timor.”58 Moreover, “[t]he reasons for the waning of 
interest of the international community in the future of East Timor may be 
found in the strategic importance of Indonesia.”59 The East Timorese were not 
able to assert independence from Indonesia on their own, as they lacked the 
political, economic, and military capability to do so. During the Cold War, 
two veto-wielding great powers on the Security Council, the United States and 
the United Kingdom, would have blocked any military interventions into 
Indonesia to “liberate” East Timor or to halt abuses committed by the Suharto 
regime against East Timor. The Western great powers were also unwilling 
to provide any capacity-building aid to East Timor, and this region remained 
effectively “colonized” by Indonesia until the late 1990s. 

After the end of the Cold War, Indonesia lost the support of the great powers, 
which no longer feared the expansion of communism in the Far East and no 
longer needed a military ally in this part of the world. Thus, “these same states 
[United States, United Kingdom, and Australia] ganged up to recognize East 
Timor’s right to self-determination and acted as midwives for its birth as an 
independent state.”60 The great powers began supporting the East Timorese in 
the 1990s, which was refl ected in the Security Council decision-making 
process, when virtually all Security Council members agreed that the East 
Timorese should no longer remain governed by Indonesia.

As mentioned earlier, the United Nations, with the support of the great 
powers, was instrumental in orchestrating East Timorese independence. First, 
the United Nations deployed peace-keepers to East Timor, in order to halt 
intimidation and violence imposed by pro-Indonesian forces on the population 
of East Timor in 1999, after referendum results showed the East Timorese 
willingness to separate from Indonesia.61 Without such international military 
assistance, the people of East Timor would have never been able to liberate 
themselves of Indonesian oppression. It is ironic that the same Security Council 
members who voted to authorize the deployment of peace-keepers in 1999 had 
refused to deploy troops in East Timor in 1975, when Indonesia forcibly 
invaded the island, or in the subsequent decades, when Indonesian military 
routinely abused the people of East Timor. It is also ironic that Australia 
volunteered to lead the peace-keeping forces in 1999, when Australia was the 
only state that had actually recognized Indonesia’s legal claim to East Timor.62 
Australia had been squarely in the camp of great powers that supported 
Indonesia during the Cold War, because Australia had feared any communist 
expansion in the neighboring Indonesian archipelago. Thus, the incredible 
shift in Security Council and Australian foreign policy in 1999 demonstrates 
the importance of the great powers in global affairs. Once the great powers 
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decided to drop their support of Indonesia, East Timor secured the necessary 
military assistance to succeed in its quest for independence.

Second, the United Nations organized the 1999 popular referendum,63 and 
subsequently set up three different administrations (UNTAET, UNMISET, 
and UNOTIL), tasked with capacity- and nation-building in East Timor.64 The 
East Timorese Constitution was adopted under United Nations administration, 
and all United Nations administrations in East Timor were charged with 
preparing this region for some form of independent democratic self-government 
in the near future.65 The United Nations administration of East Timor was a 
means to achieve East Timorese independence and self-government. Without 
such nation-building assistance, the undeveloped, rural, and largely illiterate 
people of East Timor would have never been able to establish political and 
judicial institutions necessary for any form of nationhood. Finally, East Timor’s 
economic viability as an independent nation would have been more than 
questionable, had it not been for the international community’s support in the 
form of fi nancial and trade assistance.66 Simply stated, East Timor is an example 
of an artifi cially created state, through the support of the great powers. Absent 
the global, and the great powers’ support, it is doubtful that East Timor would 
have gained independence from Indonesia.

Despite a solid legal case for external self-determination, East Timor also 
exemplifi es the great powers’ rule: without the actual support of the great 
powers, East Timorese people would have never been able to exercise their 
theoretical right to self-determination. From 1975 until 1999 the East 
Timorese were unsupported in their self-determination plight by the great 
powers. Although the world community agreed that Indonesian annexation of 
East Timor was illegal, and that East Timor had the right to self-determination, 
nothing was done to help this struggling people. In 1977 an American offi cial 
clearly admitted that the United States did not do anything to ensure the 
withdrawal of Indonesian troops from East Timor because of geopolitical 
reasons. George H. Aldrich, then US Deputy Legal Adviser, stated in the US 
House of Representatives that although the United States was committed to 
respecting the right to self-determination of peoples under the United Nations 
Charter, the United States government:

did not question the incorporation of East Timor into Indonesia at the 
time . . . This did not represent a legal judgment or endorsement of what 
took place. It was, simply, the judgment of those responsible for our policy 
I the area that the integration was an accomplished fact, that the realities 
of the situation would not be changed by our opposition of what had 
occurred, and that such a policy would not serve our best interests in light 
of the importance of our relations with Indonesia.67

Member states of the European Community between 1975 and the end of 
the Cold War espoused a similar attitude: they issued vague statements on the 
East Timorese right to self-determination, but pointed out that the matter was 



East Timor   113

of bilateral Portuguese–Indonesian concern.68 It was only in 1999, after the 
end of the Cold War politics, that the great powers chose to support East Timor 
and to help this people realize their self-determination rights. Thus, East 
Timorese independence was achieved in 2002. The great powers were 
instrumental in realizing the East Timorese dream of separation and 
independence from Indonesia. 
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7 Kosovo

This chapter will study self-determination by focusing on the recent Kosovar 
secession from Serbia and concludes that Kosovo garnered the great powers’ 
support (in this case, the United States, and some European countries, such 
as the United Kingdom) necessary for its separation from Serbia throughout 
the 1990s, when Serbia was ruled by a rogue Milosevic regime and was widely 
portrayed as the culprit for the Yugoslav civil war. It was the great powers’ 
opposition to Serbia which contributed to their support of Kosovo. In fact, 
the 1999 NATO intervention on the territory of the Federal Republic of 
Yugoslavia was carried out by the great powers, which had politically opposed 
the Milosevic regime, and which had begun to support the Kosovar inde-
pendence. Without such great powers’ support, Kosovo would have never 
been able to secede or to survive as an independent state. This chapter briefl y 
reviews the history of Kosovo, before focusing on the more recent declaration 
of independence by the Kosovar parliament. Then, we analyze Kosovo’s legal 
right to self-determination. Finally, this chapter will focus on the great 
powers’ infl uence in enabling the Kosovar Albanians’ achievement of 
independence in 2008, as this case exemplifi es the importance of the great 
powers’ rule in issues of self-determination.

History of Kosovo

Kosovo had been an autonomous province of Serbia, one of the six republics 
within the Socialist Federal Republic of Yugoslavia (“SFRY”).1 When the 
SFRY dissolved in the early 1990s, Kosovo remained a part of the SFRY 
successor, the Federal Republic of Yugoslavia (“FRY”). When the FRY ceased 
to exist in 2003, Kosovo became a part of Serbia and Montenegro, and when 
Montenegro broke away from Serbia in 2006, Kosovo remained a part of the 
sole Serbian state.2

Until the late 1980s, Kosovo had the status of an autonomous province 
within the SFRY and exercised important regional self-governance functions. 
In fact, the 1974 SFRY Constitution granted Kosovo the status of an autonomous 
province within the country’s federal structure.3 Under the terms of the 1974 
Constitution, Kosovo had the following rights: the right to adopt and change 
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its Constitution; the right to adopt laws; the right to exercise constitutional 
judicial functions and to have a constitutional court; judicial autonomy and the 
right to a Supreme Court; the right to decide on changes of its territory; the 
right to ratify treaties that were concluded with foreign states and international 
bodies; and the right to have independent organs and ministries within the local 

Figure 7.1 Map of Kosovo
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government.4 Moreover, Kosovo’s predominantly ethnic Albanian population 
enjoyed multiple rights, such as the right to education in the Albanian language, 
the right to Albanian language media, the right to celebrate cultural holidays 
and to generally preserve its ethnic structure and belonging.5 

Throughout the 1980s, ethnic Albanians in Kosovo began to more openly 
protest against the Yugoslav central government. In 1981, a student protest 
erupted at the University of Pristina, sparking off “the worst violence in 
Yugoslavia since the Second World War.”6 In fact, the student protest spread 
into a general revolt throughout Kosovo over poor economic conditions 
existing in this province; the protesters demanded “a Kosovo Republic, 
improved conditions for workers and students, freedom for political prisoners, 
and unifi cation with Albania.”7 The protest was quashed by the Yugoslav army, 
but throughout the 1980s, Kosovar Albanians continued on their path of 
opposition directed against the Yugoslav, and more particularly the Serbian 
rule. Kosovar Serbs began to frequently complain about harassment and attacks 
directed at them by the Kosovar Albanians.8 In response to such ethnic 
Albanian uprising throughout Kosovo, Serbian leadership under Slobodan 
Milosevic undertook draconian measures in the late 1980s to curb the 
upheaval.9 Thus, through constitutional amendments, Kosovo’s autonomous 
province status was removed, and the Albanian population was deprived of 
important civil and political rights.10 Moreover, thousands of Albanian police 
offi cers, hospital workers, schoolteachers, and state enterprise employees were 
fi red and virtually all Albanian-language media suppressed. Any Albanian 
gatherings were broken up, protesters arrested and detained as political 
prisoners, and protests quashed with military tanks and tear gas.11

In the 1990s, a group of Kosovar Albanian leaders formed a paramilitary 
group named the Kosovo Liberation Army (“KLA”), whose goal was to fi ght 
for Kosovo’s independence, and “which murdered members of the Serbian 
police and military forces and perceived Kosovar Albanian collaborators.”12 
Furthermore, Kosovar Albanians refused to participate in Serbian society 
and established a set of parallel institutions: schools, hospitals, churches, and 
commercial enterprises. Albanians and Serbs inhabited parallel worlds, and 
their children “no longer played together.”13 Following the Dayton Accords, 
which ended the civil war in Bosnia and Herzegovina and in Croatia, but which 
left the Kosovar question largely unanswered, the KLA increasingly began 
engaging in violent tactics against the Serbian rule. Kosovo descended into 
chaos: Albanian militants began buying weapons and armed Albanian militias 
appeared almost overnight, staging attacks on the Serbian police and engaging 
in skirmishes with the Serbian population.14 

In 1999 Serbian president Slobodan Milosevic engaged in a brutal tactic of 
oppression: Yugoslav army units were sent to Kosovo to support police and 
other paramilitary units in large-scale operations:

International observers recorded a pattern of the Yugoslav forces 
using excessive force and committing extra-judicial executions and 
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abductions . . . Yugoslav forces bombed villages . . . and killed many KLA 
members with ambushes along the borders . . . The Yugoslav forces 
continued to shell villages and towns, driving civilians from their homes.15

The international community viewed these events with growing concern. 
After months of negotiations between the Serbian and Kosovar leadership failed 
to persuade Milosevic to withdraw security forces from Kosovo, the interna-
tional community responded with force.16 North Atlantic Treaty Organization 
(“NATO”) countries launched a series of air strikes on the territory of Serbia, 
which ultimately forced Milosevic to sign a peace agreement with the Kosovars 
at Rambouillet, France, in June 1999.17 Under the terms of the Rambouillet 
Peace Agreement and subsequently, Security Council Resolution 1244, Kosovo 
was to be administered by a United Nations (“UN”) provisional authority, the 
United Nations Mission in Kosovo (“UNMIK”).18 The safety of Kosovo was to 
be guarded by a NATO-led multilateral military force, the KFOR (Kosovo 
Force). In fact, Security Council Resolution 1244 passed in June 1999 laid out 
the legal foundation on which “the civilian and military branches of the inter-
national administration in Kosovo [were] based.”19 Finally, the Rambouillet 
Peace Agreement contemplated that subsequent negotiations would take place 
in the near future, to decide the true political fate of Kosovo.20 

Once Milosevic stepped down as Serbia’s president and leader, the Serbian 
outlook and its position toward the West changed. Under the Milosevic rule, 
Serbia largely ignored the West and leaned on its historical ally, Russia, for 
support. After Milosevic was ousted from power, Serbia turned toward the 
West.21 It became clear that in order to join Western Europe—and possibly 
become a member of the European Union (“EU”)—Serbia had to sacrifi ce 
Kosovo, or at least refrain from using force in order to prevent its breaking off. 
In early 2008 peaceful political protests took place in some Serbian cities. 
Protesters carried banners with slogans reading “We have a right to a European 
future” and “Don’t let Kosovo slow us down.” Such protests demonstrated an 
awareness by a portion of the Serbian population that Serbia needed to let go 
of Kosovo in order to have access to Europe and, particularly, to the European 
Union.22

The relevant players, including the Serbian leadership, the Kosovar 
representatives, and UN and EU representatives, negotiated several times, but 
because of strong differences about the future of Kosovo, they were never able 
to reach consensus.23 In fact, Serbia, while pragmatically recognizing the need 
to accommodate Western demands, maintained its position that Kosovo 
remained a territorial part of Serbia with strong regional autonomy.24 Kosovo, 
by way of contrast, insisted that it deserved independence.25 

On February 17, 2008, backed by powerful world countries including the 
United States, the United Kingdom and France, the Kosovar parliament voted 
for a declaration of independence.26 In the few days following the Kosovar 
Declaration of Independence, the United States, as well as about 20 EU coun-
tries, formally recognized Kosovo as a new state. 27 As of today, 85 UN member 
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countries have recognized Kosovo as a sovereign state, including three out of 
fi ve permanent Security Council members, and 22 out of 27 EU countries.28

The legal case for self-determination in Kosovo

The Kosovar parliament essentially exercised the Kosovar right to external 
self-determination, by voting to secede from Serbia in February 2008. The 
following section will analyze Kosovo’s legal case for self-determination. 
Despite some of the world’s super powers’ political willingness to recognize an 
independent Kosovo, did this province have the legal right to self-determination 
as of 2008?

The fi rst issue regarding Kosovo’s right to self-determination is whether 
ethnic Albanians in Kosovo constituted a people. As discussed earlier, in order 
for a minority group to qualify as a people, it must demonstrate that it fulfi lls 
both the subjective and objective criteria of “peoplehood.”29 Subjective criteria 
include a belief in the unity of the group and in the uniqueness of its members 
vis-à-vis the dominant ethnic group of the mother state. Objective criteria 
include a common language, religion, culture, and ethnic belonging.30 The 
Kosovar Albanians satisfi ed both sets of criteria. First, they shared a belief of 
unity and separateness from the rest of the Slavic peoples of the former 
Yugoslavia, as well as from the ethnic Serbs. They expressed such feelings of 
ethnic difference through various political and military protests throughout 
the 1980s and 1990s.31 Thus, the Kosovar Albanians were subjectively a people 
for the purposes of self-determination. Second, Kosovar Albanians shared a 
common language, culture, religion, and mode of life and thus qualifi ed objec-
tively as a people for purposes of self-determination.32 In fact, in political, legal, 
and jurisprudential discourse discussing the Kosovar Declaration of Indepen-
dence, no authorities have ever questioned the issue of peoplehood for Kosovar 
Albanians. 

The second issue in the legal analysis of self-determination for Kosovo is a 
normative one: which paradigm of self-determination, and consequently, 
which norms and rules, apply to the case of Kosovo? Unlike East Timor, Kosovo 
does not entail a case of decolonization. Serbia was never Kosovo’s colonizer; 
Kosovo was never Serbia’s colony. Rather, Kosovo was an autonomous province 
within a larger federal state (SFRY), and later a province within a smaller 
non-federal state (Serbia).33 Thus, Kosovo’s right to self-determination will 
be analyzed under the non-decolonization paradigm, requiring a distinc-
tion between the exercise of internal self-determination and external self-
determination. 

Under the 1974 SFRY Constitution, Kosovar Albanians acquired the right 
to internal self-determination, parallel to such rights existing for peoples living 
within other larger federal states. Thus, Kosovar Albanians had political rights, 
such as the right to participate in the Yugoslav federal government and the 
right to form their own provincial parliament, linguistic rights, such as the 
right to have Albanian-language schools, university, and media, religious 



Kosovo   121

rights to freely exercise their religion, and general rights to preserve their 
Albanian culture and ethnicity.34 All these rights were constrained by the 
central government of communist Yugoslavia led by its longstanding leader, 
Tito. In other words, provincial rights in the SFRY were granted by the 1974 
Constitution, but any such rights had to exist within the larger federal frame-
work of Yugoslavia, where any dissent would be harshly repressed and any 
political opposition quashed.35 Thus, the exercise of internal self-determina-
tion for the ethnic Kosovar Albanians was less free than such exercise would 
have been in a truly democratic society. At the same time, Kosovar Albanians 
had signifi cant minority rights within the former Yugoslavia that equaled, if 
not surpassed, those of other ethnic minorities. Moreover, Kosovar Albanians 
were able to effectively exercise their internal self-determination rights in a 
way that paralleled the exercise of such rights by other peoples living in other 
countries. Finally, Kosovar Albanians had greater rights than any peoples and 
minority groups living within stricter communist regimes, such as those in the 
USSR and China.36 Albanian political leaders themselves acknowledged that 
Kosovo under the 1974 Constitution “was a republic in all but name.”37 A true 
curtailing of the Kosovars’ right to internal self-determination did not start 
occurring until the late 1980s, when the former Yugoslavia began its descent 
toward decomposition and when nationalist leaders like Slobodan Milosevic 
gained particular prominence. 

Slobodan Milosevic, who had been elected president of the Communist Party 
of Serbia, was sent to Kosovo on April 24, 1987, to meet with a group of angry 
Kosovar Serbs, complaining about harassment and intimidation perpetrated 
against them by ethnic Albanians. Milosevic met with this group in Kosovo 
Polje, a suburb of Pristina and the site of a famous medieval battle in which the 
Serbian Empire was defeated by the Ottoman forces; this site thus held particu-
lar symbolic value to the Serbs.38 Milosevic famously declared “No one should 
dare to beat you!”39 and urged Kosovar Serbs to stay in their homes, because 
Yugoslavia and Serbia would not give up Kosovo. Milosevic thus “managed to 
change the focus of political debate in Serbia from socialist ideology to national-
ism.”40 He “tapped into ancient myth and contemporary grievances to complete 
his transformation from faceless Yugoslav apparatchik to Serbian nationalist 
hero.”41 In 1989 Serbia celebrated six centuries from the Battle of Kosovo by 
gloating over its re-conquest of the province. It is in this political climate that 
Kosovar Albanians lost any formal rights to internal self-determination. The 
status of Kosovar Albanians was thus drastically different under the 1974 
Constitution, when they enjoyed important self-determination rights, from the 
lack of status that they suffered under the Milosevic rule. It is important to note, 
however, that the oppression of Kosovar Albanians resulted from two factors: 
the increasingly nationalist politics of Milosevic existing at a time of the 
Yugoslav collapse, and the Albanian longstanding unwillingness to exist within 
a Slavic society. The Albanians themselves acknowledged that even their status 
under the 1974 Constitution, when Kosovo was an autonomous province with 
important political rights, was simply not enough. In 1990 a majority of 
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Kosovo’s local assembly approved a declaration of self-determination, and two 
months later they approved a constitution which proclaimed that “[t]he 
Republic of Kosova is a democratic state of the Albanian people and of members 
of other nations and national minorities.”42 Thus, as early as 1990, Kosovar 
Albanians believed that they had the right to external self-determination. 

Under international law, a people accrues the right to exercise external self-
determination if its rights to internal self-determination are not respected by 
its mother state. In other words, international law may recognize an exceptional 
case of remedial self-determination in the non-colonial context only when the 
mother state engages in such oppressive behavior that the minority people no 
longer can coexist within the larger society of the mother state.43 Had this 
happened in Kosovo? Certainly not within the former Yugoslavia, under the 
1974 Constitution, when Kosovar Albanians effectively exercised regional 
autonomy and enjoyed the respect of their Albanian ethnicity. Certainly yes 
under the Milosevic regime when Kosovar provincial autonomy was stripped 
off—although one could make the argument that Milosevic was simply 
responding (albeit brutally) to an ethnic and civil uprising in Kosovo. In other 
words, Milosevic quashed a rebellion by a minority group (people) in order to 
preserve the territorial integrity of the larger mother state, a political and 
military tactic that numerous other world leaders have employed throughout 
history.44 It is the brutality of Milosevic’s regime and his unwillingness to 
engage in compromise that possibly differentiate Kosovo from other regional 
confl icts. These same factors also contributed toward raising the international 
community’s interest and growing concern for the fate of Kosovar Albanians. 
In 1990, when the Kosovar Albanians exercised their rights to external self-
determination for the fi rst time, they arguably had a better case for it than when 
they opted for such self-determination the second time, in 2008. In 1990 
Milosevic was in power and there was no indication that he would be willing 
to restore Kosovar Albanians’ rights to internal self-determination, even if they 
reneged on their battle for Kosovo’s independence. By 2008, however, the 
situation had changed. Milosevic had been ousted from power and had passed 
away while awaiting trial at the International Tribunal for the former Yugoslavia 
at the Hague. The Serbian leadership was more moderate and prepared to grant 
full autonomy to Kosovo. In fact, the Rambouillet Accords stipulate such a 
possibility by providing for Kosovar autonomy parallel with the respect of the 
Serbian territorial integrity.45 In 2008 Serbian leadership promised full internal 
self-determination rights to Kosovo, and, because Serbia was increasingly 
turning toward the West and knocking on the doors of the European Union, 
it was plausible that such promises would be fulfi lled.46 Arguably, in 2008 
Kosovar Albanians no longer enjoyed external self-determination rights 
because their rights to internal self-determination were going to be fulfi lled by 
their mother state. While this argument can certainly be criticized and the 
opposing one advanced (that even the new Serbian leadership could not be 
trusted in their promises about Kosovo’s future autonomy within Serbia and 
that, consequently, the Kosovar Albanian rights to internal self-determination 
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were not being respected), it is at least plausible that Kosovar Albanians would 
have meaningful autonomy within a Milosevic-less Serbia. 

This conclusion is buttressed by several factors. One, as of 2008 Kosovo had 
become predominantly inhabited by ethnic Albanians.47 In light of such 
population composition, drastically different from the predominantly Serbian 
population of the rest of Serbia, autonomy for Kosovo seemed dictated by pure 
pragmatics. In other words, Kosovar Albanians no longer spoke Serbian and 
no longer engaged with their Serbian neighbors, and even the Serbian 
government recognized that autonomy was the only viable option. Second, in 
2008 the international community had become heavily involved in Kosovo. 
Security Council Resolution 1244 and the Rambouillet Accords had been 
passed and constituted relevant international documents stipulating that 
Kosovo should have autonomy; moreover, multinational entities and organi-
zations such as UNMIK and KFOR had been working in Kosovo for years, 
sharpening the difference between Kosovo proper and the rest of Serbia.48 It is 
almost impossible to believe that, in light of these two factors, Serbian leader-
ship would renege on their promise of autonomy for Kosovo. All this thus leads 
to a startling revelation: the Kosovar Albanians had a better legal case for 
external self-determination and secession in 1990, when they fi rst declared 
their independence, than they did in 2008, when they did so for the second 
time. What is paradoxical is that the world community refused to recognize 
Kosovo as an independent state in 1990, when their legal case for remedial 
secession appeared much stronger, and that the world community readily 
embraced Kosovars as new sovereign partners in 2008, when their legal case 
for remedial secession looked far worse. It is my argument that, as in East 
Timor, the great powers were instrumental in securing Kosovo’s independence 
for Serbia, with disregard for any relevant legal rules.

Kosovo and the great powers’ rule

Kosovo illustrates a situation similar to that of East Timor: a struggling 
minority group seeking self-determination is aided by the great powers and is 
ultimately able to achieve independence from its central government. Without 
the help of the great powers, and precisely, the military intervention staged by 
the great powers through NATO, the Kosovars would not have been able to 
secede from Serbia.

Arguably, Kosovo can be differentiated from East Timor because the latter 
represented a delayed exercise of self-determination in the decolonization 
paradigm, while the former constituted a case of remedial secession outside any 
decolonization context. Nonetheless, the role of the great powers and their 
infl uence in realizing the self-determination dream is very similar in Kosovo 
and in East Timor.

In Kosovo, the great powers were instrumental in ensuring that the Kosovar 
Albanians acquired their long-sought independence from Serbia. First, it was 
those great powers that are members of NATO that organized the 1999 series 
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of air strikes on the territory of the FRY, to force Slobodan Milosevic into with-
drawing his troops from Kosovo.49 Without such military intervention, it is 
doubtful that Kosovar Albanians would have been able to fi ght off Milosevic’s 
potent military. Corollary to this observation is the fact that the United Nations 
Security Council could not and did not authorize the use of force because of 
veto opposition by another great power, Russia.50 Thus, the rest of the great 
powers decided to bypass Russia by organizing a military intervention in 
Kosovo through the auspices of NATO, which Russia had never been a mem-
ber of and would have been unable to stop, unless it declared true war on 
NATO countries. This observation by no means weakens the argument about 
the role of the great powers: it simply illustrates that several great powers, 
when joined together, are powerful enough to circumvent any opposition by a 
lone great power dissenter. The great powers’ rule presupposes some unity and 
joint action by more than one great power, and the case of Kosovo confi rms this 
phenomenon. Second, it was the same great powers that had organized the 
NATO military intervention into Kosovo that were instrumental in the draft-
ing and passage of Security Council Resolution 1244, and the signing of the 
Rambouillet Accords. The great powers (this time with Russia) adopted a 
resolution contemplating a form of international administration for Kosovo 
and future status talks that would determine the ultimate political fate of this 
province.51 Russia voted in support of this resolution because of this docu-
ment’s indeterminacy with regard to the status of Kosovo: the resolution reaf-
fi rmed the respect for the FRY’s territorial integrity, while recognizing the 
need to ensure Kosovar Albanian autonomy and while leaving open for the 
future the question of fi nal status for Kosovo.52 As long as Kosovo was not 
given outright independence and as long as only Kosovar autonomy was dis-
cussed in this resolution, Russia was willing not to exercise its veto power. 
Resolution 1244 authorized the international administration of Kosovo, in the 
form of UNMIK, and a military security force to guard Kosovo’s borders, in 
the form of KFOR. It is the presence of these administrative and military 
multinational forces that ensured the Kosovar Albanians’ transition toward 
independence. UNMIK began state and capacity building in Kosovo, implic-
itly preparing the Kosovar authorities for independence, and KFOR ensured 
that Serbian forces could not thwart this process. Without their presence, the 
Kosovar Albanians would have never been able to build their society, infra-
structure, legal system, and police forces, all of which were necessary for the 
creation of a new state. The Rambouillet Accords also envisioned a similar form 
of organization for Kosovo: autonomy from Serbia and future status talks to 
determine the province’s ultimate fate.53 Without this document, it is ques-
tionable whether Kosovar Albanians would have been able to achieve any form 
of internal autonomy within the FRY. Moreover, it is this document that the 
Kosovar Albanians relied on when they decided to declare independence from 
Serbia: that fi nal status talks with Serbia, which had been contemplated in this 
document, were attempted but not fruitful, and that in light of such failed 
negotiations, Kosovo had the right to separate from Serbia.54
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The role of the great powers is striking in Kosovo. Starting in 1999, they 
determined that Kosovar Albanians deserved independence from Serbia, based 
not on legal reasons, but most likely because of strategic, geopolitical factors 
in the Balkans, as well as because of important interests in Kosovo itself. First, 
the great powers seemed intent on undermining Serbia and limiting its 
territorial reach. As discussed earlier, Serbia was viewed as the culprit in the 
1990s’ civil war in the former Yugoslavia, and Western great powers were 
determined to halt the rise of a larger Serbia and to thwart its infl uence in the 
Balkans.55 Stripping Kosovo away from Serbia worked toward the accomplish-
ment of that goal. Second, the great powers established important commercial 
and military outposts in Kosovo post-Rambouillet Accords and the ousting of 
Serbia. Thus, some great powers essentially privatized the Trepca Mining 
Complex, located in Kosovo, which had an estimated value of $5 billion—an 
asset of signifi cant economic importance to the great powers.56 In addition, the 
United States’ government constructed Camp Bondsteel in Kosovo, which is 
now the United States’ second largest military base in Europe, as well as the 
largest American military base constructed since the Vietnam War.57 Thus, 
through supporting Kosovar independence, the great powers have achieved 
important strategic, commercial, and military interests. It is thus not surprising 
that none of the great powers has ever advocated the position that Kosovar 
Albanians had a good legal case for secession. Condoleeza Rice, then Secretary 
of State of the United States, claimed that Kosovo was sui generis and that 
because of unique factors in this region, such as ethnic confl ict and the presence 
of international administration, Kosovo was entitled to independence from 
Serbia. According to Secretary Rice:

The unusual combination of factors found in the Kosovo situation—
including the context of Yugoslavia’s breakup, the history of ethnic 
cleansing and crimes against civilians in Kosovo, and the extended period 
of UN administration—are not found elsewhere and therefore make 
Kosovo a special case. Kosovo cannot be seen as precedent for any other 
situation in the world today.58

Explicit in this message was that Kosovo could never be a model for any 
other separatist movement, and that Kosovo was not about remedial secession 
or external self-determination. Rather, Kosovo was simply unique—because 
the great powers had decided so. Kosovo illustrates the great powers’ rule at 
its best, as well as the evisceration of legal rules on self-determination in favor 
of political determinations and strategic factors. 

Other scholars have written on the role of the great powers and their infl uence 
in Kosovo. Professor Christine Chinkin has argued that “the Kosovo interven-
tion shows that the West continues to script international law, even while it 
ignores the constitutional safeguards of the international legal order.”59 
Moreover, Professor Chinkin wrote that instances of humanitarian intervention 
since 1990 have all involved a use of force by the West against a non-Western 
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state (Iraq, Somalia, Haiti, and then Kosovo). Thus, “it is hard to envisage that 
other states would be able to undertake such a campaign, either unilaterally or 
together, against the wishes of permanent members of the Security Council and 
without being challenged by them.”60 Consequently, in areas in which the 
West hasn’t had a profound interest in stopping human rights abuses, military 
interventions have not occurred (Sudan, Afghanistan, Ethiopia, and Central 
Africa).61 Professor Chinkin implicitly acknowledges the existence of the great 
powers’ rule in the area of humanitarian intervention and the protection of 
human rights. Kosovo falls neatly into this paradigm: it was a case in which 
the great powers decided to intervene, in the name of human rights protection. 
However, this kind of intervention does not exemplify the creation of any legal 
norm on humanitarian intervention; rather, it symbolizes a selective use of 
force by the great powers, in areas in which they have signifi cant geopolitical 
interests.

Finally, the great powers played an important role in both East Timor and 
Kosovo, but their role was distinct in each case. In East Timor, the legal rules 
pointed toward a favorable outcome for the East Timorese. In other words, the 
people of East Timor most likely had a valid legal case for delayed colonial self-
determination (or even a good legal case for remedial secession from Indonesia, 
in light of Indonesian abuses of the East Timorese people). However, despite 
the existence of a solid legal case for self-determination, the East Timorese 
would never have been able to declare independence from Indonesia without 
the involvement of the great powers. The great powers’ rule coincided with 
international law in East Timor, where the application of international politics 
and international law led toward the same conclusion. However, the application 
of international politics in the form of the great power’s rule was necessary in 
securing the realization of the legal rules. Without such infl uence by the great 
powers, international law rules alone would not have secured East Timorese 
independence from Indonesia. In Kosovo, international law rules were not as 
clear, and a good argument can be mounted that the Kosovars did not have a 
solid legal case for self-determination.62 However, the great powers determined 
that Kosovo should be independent, without any reliance on international law 
rules. International politics trumped international law in Kosovo, and the great 
powers’ rule eviscerated any rule of international law. The great powers’ role 
was as necessary in Kosovo as it was in East Timor, but, in the former, it worked 
in ignorance of international law, whereas, in the latter, it worked in tandem 
with international law. The only conclusion that can be drawn from this 
observation is that the great powers’ rule seems more important than interna-
tional law. A cynic might even argue that international law simply does not 
matter. My argument will stop short of making such a dark observation 
about the inutility of international law. International law matters sometimes 
and hopefully guides the great powers in some of their decisions. In cases of 
self-determination, however, it appears that international law and the great 
powers’ rule do not always coincide and may, in fact, clash, as indeed they did 
in Kosovo. 
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8 Chechnya

This chapter will focus on self-determination as it played out in the Russian 
province of Chechnya. Although the Chechens achieved a large measure of de 
facto independence in the early and mid-1990s, they were forcibly brought 
back within Moscow’s rule. The great powers were not to get involved in this 
self-determination struggle, for fear of alienating a great power itself, Russia. 
For the same reason, the United Nations Security Council was never seized of 
this matter, despite allegations of gross human rights violations in Chechnya. 
Chechnya has not been able to secede from Russia de jure, because one of the 
great powers (Russia) has fi rmly opposed this idea. This chapter will thus 
examine the history of Chechnya, before turning to a discussion of the Chechens’ 
right to self-determination, and the role of the great powers in this region.

History of Chechnya

Chechnya is a region in the North Caucuses, which has been fi ghting against 
foreign rule since the 15th century. Infl uenced by the Ottoman Empire, the 
Persians, and the Russians, the Chechens ultimately aligned with the Ottomans 
and fought against the Russian Empire. Consequently, most Chechens converted 
to Sunni Islam, under the Ottoman infl uence.1 During the 18th century, the 
Russian Empire began spreading its infl uence in the Caucasus region. The 
Russians thus signed a peace treaty with the Eastern Georgian kingdom of 
Kartl-Kakheti in 1783, which had been devastated by Turkish and Persian 
invasions. According to the terms of this peace treaty, the kingdom of Kartl-
Kakheti received protection from the Russian Empire in case of a future foreign 
invasion.2 Chechen people, however, disliked the Russian infl uence and began 
resisting it as early as the late 18th century. In fact, Chechen leaders hoped to 
establish an Islamic state under Shari’a law. This dream remained unrealized as 
the Russian Empire retained its control and infl uence over the Caucasus region.3

Chechen rebellions against the Russian rule continued throughout the 19th 
and 20th centuries. Rebellions typically fl ared up during times of instability for 
the Russian Empire, thus coinciding with the Russo-Turkish War, and the 
Russian Revolutions of 1905 and 1917. After the fall of the Russian Empire and 
the creation of the Soviet Union, Chechnya was combined with Ingushetia to 
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form the autonomous republic of Chechen-Ingushetia in the late 1930s.4 
The Chechens rebelled against the Soviet rule in the 1940s, resulting in the 
deportation of numerous Chechens to Kazakhstan and to Siberia in 1944.5 Joseph 
Stalin and other Soviet leaders argued that the deportation was punishment for 
the Chechens’ support of the German forces during World War II. Chechens were 

Figure 8.1 Map of Chechnya
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ultimately allowed to return to Chechnya in 1956, during de-Stalinization 
under the then Soviet leader, Nikita Khrushchev. Most “Russifi cation” policies 
in Chechnya continued after 1956, and the knowledge of the Russian language 
remained necessary for any advancement in the Soviet system.6

In 1991, during the collapse of the Soviet Union, an independence movement 
known as the Chechen National Congress was formed and began rallying for 
Chechen independence. This movement was opposed by the Russian Federation, 
a successor to the Soviet Union and a de jure ruler of Chechnya. In fact, Russia 
claimed to be the successor state to the Soviet Union; as such, it “inherited” 
the administration of provinces such as Chechnya. During the 1990s, Chechnya 
would remain locked in a violent struggle among several military, ethnic, and 
religious factions vying for control over this area.

In 1991, Chechnya obtained de facto independence from Russia. During the 
so-called First Chechen War (1994–1996), Russian forces attempted to regain 
control over the Chechen territory, but were largely unable to do so due to 
successful Chechen guerrilla raids in this mountainous region.7 Russian 
President Boris Yeltsin signed a peace treaty with the Chechens in 1996, ending 
the First Chechen War. During this period of de facto independence, Chechnya 
became a “center of criminal activities of extraordinary proportions” and 
generally failed to build any representative institutions of a viable state.8 In fact, 
after the First Chechen War, parliamentary and presidential elections took place 
in January 1997, and the newly elected government in Chechnya, while seeking 
to maintain Chechen sovereignty, appealed to Moscow for help. Chechnya 
needed to rebuild itself, as its infrastructure and economy were heavily 
undermined by the war.9 Russia sent money for the rehabilitation of the Chechen 
state, but most of these funds were stolen by Chechen authorities and distributed 
between favored warlords.10 Chechnya also faced a refugee crisis, with “nearly 
half a million people (40% of Chechnya’s prewar population) [who] had been 
internally displaced and lived in refugee or overcrowded villages.”11 Fearing 
further violence, Russian military troops remained stationed in Chechnya.12

In September 1999 Moscow accused the Chechens for their involvement in 
a series of apartment bombings, which took place in several Russian cities.13 
As a retaliatory measure, Russia initiated a prolonged air campaign of military 
strikes against Chechnya, followed by a ground offensive in October 1999.14 
The latter effectively started the Second Chechen War. Because the second war 
had been much better organized and planned than the fi rst, Russian military 
forces were quickly able to re-establish control over most Chechen regions.15 
In February 2000, Russian forces recaptured Grozny, the Chechen capital, and 
the pro-independence Chechen regime crumbled.16 In the following years 
Russia was successful in installing a pro-Russia Chechen regime, and the most 
prominent separatist leaders died. In April 2009 Russia ended its counter-
terrorism operations in Chechnya and pulled out most of its troops.17 In the 
summer of 2009 the leader of the Chechen separatist government, Akhmed 
Zakayev, called for the halting of armed resistance against the Chechen police 
forces. In spite of this, violence still occurs in the North Caucasus, and Chechnya 
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remains a troubled and potentially explosive region.18 In 2009 the American 
organization Freedom House included Chechnya in the “Worst of the Worst” 
list of most repressive societies in the world, along with Burma, North Korea, 
and Tibet, inter alia.19 

The legal case for self-determination in Chechnya

The fi rst step in deciding whether the Chechens have the right to self-
determination is an examination of peoplehood: are Chechens a people, similar 
to the East Timorese or the Albanian Kosovars? As discussed already, any group 
arguing that it constitutes a people for the purposes of self-determination must 
satisfy both the subjective as well as the objective criteria.20 First, a group must 
prove that it subjectively feels distinct from the other inhabitants of its mother 
state, and second, a group must show that it satisfi es objective criteria of 
uniqueness, such as a common culture, language, ethnicity, religion, and 
territory. Chechens most likely satisfy both sets of criteria. First, it is clear that 
starting as early as the 18th century, they have fought against the Russian rule, 
thus expressing a sentiment of distinction and uniqueness, separating them 
from ethnic Russians. As discussed earlier, Chechens have persistently struggled 
against the Russian and Soviet rule, and have faced severe repercussions for their 
dissent. As one scholar has noted, as of the 1990s, it was impossible to fi nd any 
Chechen person over 50 who did not grow up in a concentration camp.21 Since 
the fall of the Soviet Union, the area has experienced an increased “Chechenization,” 
a reshaping of the republic to limit any Russian infl uence and to reinforce the 
population’s Chechen identity.22 One clear example of this is the revival of the 
Islamic religion in Chechnya, which is traditional in this mostly Muslim 
republic but had been suppressed for an entire century by the Soviet Union.

Second, Chechens are suffi ciently unique in order to satisfy the objective 
criteria of peoplehood. Most Chechens have laid historic and tribal claims to 
the Northern Caucasus territory; most Chechens belong to the Sunni Islam 
religion; most Chechens speak the Chechen language; and most Chechens 
abide by a Northern Caucasus culture, distinct from the Russian culture and 
shaped by this region’s history and Ottoman infl uences.

The Chechens are a distinct people, not an ad hoc group seeing an 
opportunity and trying to make off with an unfair share of the country’s 
wealth. Indeed, few Russians would argue that the Chechens are not 
ethnically, religiously and culturally distinct from the majority of the 
population of the Russian Federation.23

Finally, Chechnya has been a part of Russia only by right of conquest 
(Russia had conquered Chechnya in 1864), and the Chechens have never 
accepted their forcible incorporation into Russia or the Soviet Union.24 

An argument can be made that Chechens do not qualify for peoplehood 
because of the existence of separatist movements that have been waging 
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campaigns of violence against the Chechen government. Thus, an argument can 
be construed that not all Chechens feel that they belong to the same people—in 
other words, that some Chechens express allegiance to the current Chechen 
government, while other Chechens feel loyal toward a separatist movement that 
has been infl icting warfare and violence on the Chechens themselves. This would 
show that Chechens are subdivided into multiple factions and groups, and that 
they do not constitute a single people for the purposes of self-determination.

One such separatist movement is the separatist government of Ichkeria, a 
region within Chechnya, which enjoyed limited recognition in the early 1990s 
by a few states, and some diplomatic relations with the Taliban government of 
Afghanistan.25 After one Ichkerian leader was assassinated by Russian forces in 
2006, his successor, Doku Umarov, abolished the Chechen Republic of Ichkeria 
and proclaimed the Caucasian Emirate, with himself as Emir.26 The Ickherian 
separatist movement has been harshly repressed by the Chechen leadership. 
Chechen President Ramzan Kadyrov, allegedly the wealthiest and most 
powerful man in Chechnya, disposes of a large private militia referred to as the 
“Kadyrovtsy.” The militia has been accused of killings, kidnappings, and 
torture of many separatist activists.27 Thus, because of strong government 
repression, separatist movements in Chechnya have had very limited success 
over the last decade. The presence of this, and other, separatist movements, 
however, does not undermine the argument that Chechens are a people. 
Separatist movements in Chechnya have been about political and military 
control of the region by people who are ethnically Chechen; these movements 
have not been led by non-Chechen ethnic minority groups and have not 
opposed the Chechen government for ethnic or ideological reasons. In fact, 
according to the 2010 Census, the population of Chechnya is composed of 
93.5% Chechens and only 3.7% Russians.28 This shows that an overwhelming 
majority of the population in Chechnya self-identifi es as Chechen. Despite the 
fact that Chechnya is offi cially a part of the Russian Federation, this republic 
is vastly inhabited by ethnic Chechens who speak a distinct language and 
belong to a sharply different culture.29 Chechens, like the East Timorese and 
the Kosovar Albanians, qualify as a people for purposes of self-determination.

The next inquiry in the application of the self-determination theory to 
Chechnya is whether Chechens are entitled to only internal self-determination 
and some form of autonomy from Russia, or if they should be entitled to 
external self-determination and an eventual secession from Russia. The case of 
Chechnya, unlike that of East Timor and like that of Kosovo, does not fall 
within the decolonization paradigm. Thus, the modern-day framework of 
remedial secession as the last remedy in case of oppression, elaborated on in 
Chapter 2, will apply. In fact, as discussed throughout this book, an argument 
can be advanced that international law tolerates a limited right of secession for 
peoples whose rights to internal self-determination have been egregiously 
disrespected by the mother state. The relevant inquiry for the Chechens is 
whether the latter has been true for them: have Russian authorities denied 
Chechens their inherent right to internal self-determination, in a manner 
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which would trigger the argument that Chechens’ rights to external self-
determination have accrued?

Chechens should have an undisputed right of internal self-determination. 
This right entails the existence of some form of provincial autonomy: the right 
for Chechens to form a regional government, to have Chechen-language schools 
and universities, as well as to openly practice their culture and religion. 
Chechnya is currently a republic within the federal state of Russia, and 
Chechens do have a local government and president.30 They are also allowed to 
use the Chechen language, and the Chechen society has been increasingly 
embracing an Islam-dominated culture, where women are relegated to an 
inferior status and where men rule households and every aspect of everyday life. 
For example, Chechen president, Ramzan Kadyrov, has been quoted as saying 
that women are men’s property, and that fathers, brothers, and husbands have 
the right to kill a woman who “fools around.”31 However, all accounts confi rm 
that Chechen autonomy from Russia is far from meaningful. 

Since the Second Chechen War, Russia has reasserted its tight control over 
Chechnya and has installed pro-Russian leaders to head the Chechen republic. 
The current Chechen President, Ramzan Kadyrov, is such a Kremlin-installed 
leader. Because of his allegiance to Moscow, he has been able to rule as a ruthless 
dictator, disregarding both Russian and international law. “Numerous experts 
on the North Caucasus, including those in international organizations, have 
described Kadyrov’s rule over Chechnya as a ‘personality cult’ regime and 
stressed that Kadyrov’s orders have become, in essence, the only law in the 
republic.”32 Thus, because of Kadyrov’s authoritarian rule supported by Russia, 
Chechen people have not been able to exercise any meaningful form of self-
government. Moreover, the recent reshaping of the Chechen society into a 
traditional Islamist model with subjugation of women has been largely driven 
by Kadyrov’s policies and personal beliefs. Neither Russian nor Chechen law 
requires women to respect an Islamic dress code and wear headscarves, and 
Russian law actually prohibits the imposition of headscarves on women. 
Nonetheless, Kadyrov has pushed for an extra-legal requirement that women in 
public service, schools, and universities wear a form of a uniform, which includes 
a headscarf. Kadyrov has also publicly supported honor killings, and has 
expressed his view that men are superior to women and that women should obey 
men because they are men’s property. None of these views seems supported by 
the majority of the Chechen people, and Chechenyzation itself has been described 
as “handing over the license to violence from federal forces to pro-Kremlin 
Chechen forces.”33 Thus, a strong argument can be made that Chechen people 
have not been allowed to freely exercise their culture and religion, because the 
only allowable exercise of such culture and religion has been the one dictated by 
Kadyrov, a Moscow-installed and Moscow-supported leader. Indirectly, Russia 
controls every aspect of Chechen life, and Chechenization has entailed a transfer 
of control over the region from Russian forces to Kadyrov, who essentially has 
carte blanche to rule the republic as he pleases. It is thus doubtful that Chechens 
have been meaningfully exercising their rights to internal self-determination.
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If a people is denied its right to internal self-determination, and if the 
mother state chooses to severely oppress the people’s rights, then external self-
determination rights may be triggered. In the case of Chechnya, as seen already, 
it can be plausibly argued that Russia has not allowed Chechens to exercise 
their rights to internal self-determination meaningfully. The offi cial autonomy 
that Chechnya enjoys within the Russian Federation is nothing but a personality 
cult led by a Russian-installed leader, Ramzan Kadyrov. Moreover, during the 
Second Chechen War, Russian forces arguably committed gross human rights 
violations in Chechnya.34 Since then, Russia has engaged in other human rights 
abuses in Chechnya. According to a 2009 Amnesty International Report, 
Russian forces committed numerous human rights violations in Chechnya, 
which have included kidnappings, torture, and murder.35 And the Kadyrov 
regime continues to engage in similar violations. By all accounts, the people 
of Chechnya have been severely oppressed by Russian armed forces and police 
forces, and by Kadyrov’s pro-Russian regime. A good legal case for external 
self-determination can be argued on behalf of Chechens: because their rights 
to internal self-determination have not been respected and because they have 
been oppressed and abused, they should be entitled to exercise the external 
self-determination option and to remedially secede from Russia. Of course, this 
would entail eliminating Kadyrov as the leader of Chechnya, and allowing 
Chechens to choose, through democratic means, a new, truly Chechen, leader. 

Compared to the Kosovar Albanians, Chechens may have a better legal case 
for external self-determination. Kosovar Albanians and Chechens may have 
been similarly situated during the 1990s, when Serbia, Kosovo’s mother state, 
was ruled by Milosevic. At that time, Kosovar Albanians were oppressed and 
abused without any possibility of exercising internal self-determination rights. 
Similarly, Chechens faced harsh repression by Russia following the Second 
Chechen War, and most of their rights to internal self-determination were 
reduced and stripped away by Russian forces. After the fall of the Milosevic 
regime, the new democratic government of Serbia changed its outlook toward 
Kosovo, and it is plausible that the new Serbian regime would have been ready 
to grant meaningful autonomy to Kosovo. In Chechnya, however, Russia 
installed a brutal puppet regime led by Kadyrov, and as of today, there is no 
indication that Kadyrov’s leadership is in jeopardy, or that Russia is prepared 
to grant meaningful, democratic autonomy to Chechnya. Today, Chechens 
could argue that they deserve external self-determination and remedial 
independence, in light of the Kosovo precedent, as they have a stronger case 
for secession than the Kosovar Albanians did.

Despite Chechen attempts at true independence from Russia during the 
early and mid-1990s, Chechens have faced repression and a lack of support by 
the international community, resulting in their inability to fundamentally 
change any of their political circumstances. As of today, Chechnya remains 
fi rmly ruled by Moscow, and the Kosovo precedent has played little role in any 
discussion of the Chechen situation. It is my argument that, as in the case of 
East Timor and Kosovo, the great power’s rule played a determinative role in 
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assessing the people’s quest for self-determination. The great powers have not 
been supportive of Chechnya and, as a consequence, Chechnya remains a 
“Kadyrov-cracy.” 

Chechnya and the great powers’ rule

What has been the great powers’ involvement in Chechnya? What has been 
their role in this confl ict for territorial independence? First, it is informative 
that Chechnya has struggled for independence from a great power itself, Russia. 
None of the other peoples struggling toward remedial secession (East Timorese 
and Kosovar Albanians) has entailed cases where the mother state is a great 
power. Second, despite reports of gross human rights violations by Russian 
armed forces during the Second Chechen War, in the late 1990s, the great 
powers remained indifferent to the suffering of the Chechen people. While the 
North Treaty Atlantic Organization (“NATO”) countries were busy launching 
air strikes on the Federal Republic of Yugoslavia (“FRY”) because of Serbian 
human rights abuses in Kosovo, they turned a blind eye to similar suffering in 
Chechnya. Obviously, Chechen territory is not within NATO territory, but 
neither was the FRY. In other words, NATO countries have shown a willingness 
to extend their military operations outside of the territory of NATO member 
states, only in cases where the NATO-led military action would not be directed 
against a great power. In the case of Kosovo, NATO intervention was directed 
against the FRY, a state not belonging to the great powers’ club. In the case of 
Chechnya, however, NATO countries decided that inaction was the best course 
of action, because NATO intervention would have to be exercised against 
Russia, a great power. In both instances, Kosovo and Chechnya, Russia has not 
supported independence for the Kosovar Albanians and the Chechens. In the 
case of Chechnya, however, Russia has benefi ted from the great powers’ rule 
and has thus implicitly precluded the possibility of any kind of military 
intervention on behalf of the Chechens. The FRY and its successor state, Serbia, 
have not benefi ted from the great powers’ rule and military intervention on 
behalf of the Kosovar Albanians did take place in 1999.

At the same time, the United Nations was heavily involved in East Timor, 
organizing pro-independence referendum and ensuring that violence did not 
spread massively following referendum. No United Nations agencies were ever 
directly involved in Chechnya, and most local elections in Chechnya have been 
conducted under questionable legality, without any help from the international 
community. For example, when Chechnya’s regional constitution entered into 
effect in 2003 after referendum, independent observers alleged that the offi cial 
voter turnout seemed to be much higher than the reality, questioning thereby 
the legitimacy of Chechen voting processes.36 The reason for this distinction 
between the treatment of Kosovo and East Timor, on the one hand, and 
Chechnya, on the other, lies precisely in the great powers’ rule. Because Chechen 
independence would upset a great power (Russia), that great power would 
block any meaningful United Nations Security Council action into Chechnya. 
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Thus, Russia would veto any Security Council resolution authorizing the 
deployment of international troops to Chechnya, as it does any such resolution 
with respect to Kosovo. Moreover, most other great powers were unwilling to 
upset Russia, which could turn into a potent foe.

Thus, when Russia opposed Chechen independence, most other great powers 
tacitly supported this conclusion. United States’ President Bill Clinton refused 
to criticize Russia for sending tanks and troops to brutally quell the uprising 
during the Second Chechen War, stating that Chechnya was an internal affair.37 
Unfortunately, many other countries followed Clinton’s lead and refused to get 
involved in Chechnya, despite allegations of human rights abuses. Geopolitics, 
in the case of Chechnya, dictated that Chechens would not be supported in 
their independence quest, despite their legal case for external self-determination. 
For example, when Chechnya achieved de facto independence following the 
First Chechen War, none of the great powers chose to support it, to help it 
rebuild its society and infrastructure, or to engage with it on any diplomatic 
level. As early as 1991 Boris Yeltsin argued that Chechens did not have the 
constitutional right to secede, that Chechen secession would stir other separatist 
movements within Russia, and that Chechnya was a major hub in the oil 
infrastructure of the Russian Federation and thus vital to Russian economy and 
energy access.38 None of these conclusions was challenged by any other great 
power, and none of these conclusions addresses the underlying issue of self-
determination for the Chechens under international law. A people’s right to 
self-determination exists regardless of domestic constitutional provisions of its 
mother state, irrespective of any precedential value that the exercise of such 
self-determination may have for other separatist groups, and independent of 
any claim by the mother state about the strategic importance of the self-
determination-seeking region. 

Chechnya illustrates the idea of a struggling minority group, seeking self-
determination rights from the central government (Russia), unaided by the 
great powers. Alone, Chechnya could not face the Russian military power and 
could not undertake the economic challenges of achieving viability as an 
independent state. Some have suggested that it is the Chechen inability to 
build democratic institutions and peace during its de facto independence, in 
between the two Chechen wars, which caused the great powers to refuse to 
recognize Chechnya as a legitimate self-determination-seeking entity.39 Others 
have also noted the lack of appeal of the Chechen leaders: essentially, during de 
facto independence from Russia in between the two Chechen wars, Chechnya 
had turned into a “brigand” state where corruption and violence were rampant.40 
However, I posit that it is Russian membership in the great powers, and 
precisely, the Russian veto power on the Security Council that directly caused 
the lack of international involvement in Chechnya. Had the international 
community become involved in Chechnya by contributing toward democracy 
and institution-building, similarly to what was done in Kosovo, presumably 
Chechen leaders would have been able to build up a quasi-democratic state and 
to diminish the use of violence.
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It is interesting to compare Chechnya with Kosovo for another reason: in both 
cases, two great powers (Russia and China) were opposed to any military 
intervention against the mother states (Russia and the FRY). Because of such 
opposition, the United Nations Security Council was unable to act and the use 
of force against Russia or the FRY was never authorized within the United 
Nations. However, in the case of Kosovo only, other Western great powers 
proved willing and able to bypass Russia and China and to ultimately enable 
the Kosovar Albanians to achieve statehood and independence. In Kosovo, as 
discussed in Chapter 7, the Western great powers orchestrated the NATO-led 
1999 military intervention in the FRY. The two great powers that had been 
opposed to military action in the FRY, Russia and China, agreed to the 
compromise solution of United Nations Security Council Resolution 1244, 
passed in the wake of the 1999 NATO intervention, as discussed above in 
Chapter 6.41 Implicitly, Russia and China recognized that Kosovo may one day 
achieve independence, through their willingness to support an intermediary 
solution of enhanced autonomy for Kosovo coupled with shared sovereignty 
between Serbian authorities and the newly created international administration 
of Kosovo led by the United Nations and the European Union. Despite Russian 
and Chinese opposition to military action in Kosovo, these great powers 
appeared willing to support other kinds of international involvement in Kosovo. 
Thus, in addition to the 1999 military action, Western great powers became 
heavily involved in institution-building in Kosovo and in preparing the Kosovar 
Albanians to independence. It can be argued that the Kosovar declaration of 
independence in 2008 did not come as a surprise to the Western great powers, 
which had paved the way for Kosovar Albanians to assert statehood and separate 
from Serbia. In the case of Chechnya, to the contrary, Western great powers did 
not do anything to bypass Russia and China, and the Chechens have never 
enjoyed any kind of concrete support from the international community.

Arguably, Western great powers could have intervened in Chechnya through 
a NATO-initiated humanitarian intervention. Similarly, Western great powers 
could have provided other, non-military, support to the Chechens. Yet, because 
of Russian and Chinese membership in the great powers’ club, other great 
powers have engaged in inaction. Providing support to a people wishing to 
territorially secede from a great power itself was anathema to the great powers’ 
rule, which operates by creating and enhancing super-sovereignty for a limited 
number of militarily and economically superior states. Upsetting the great 
powers’ rule by undermining the territorial integrity of one great power would 
ultimately disfavor all great powers by threatening their super-sovereign status 
in the international arena. The Chechens have been victims of the great powers’ 
rule, in contrast to the Kosovar Albanians, who have not. Ultimately, the lack 
of willingness on behalf of Western great powers to upset Russia led toward 
global indifference and inertia vis-à-vis Chechnya and toward a tacit approval 
of human rights abuses in Chechnya by Russian forces.42 Chechnya could not 
and cannot achieve independence alone. Unfortunately, it does not appear that 
Chechen independence will be realized in the near future. 
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As in the case of Kosovo, the great powers’ rule did not coincide with 
international law in Chechnya. A solid argument exists that Chechens have a 
proper legal case for external self-determination, but that, despite that case, 
they have not been able to realize their rights, because of the great powers’ rule, 
which has dictated that Chechens should remain a part of Russia. The great 
powers’ rule has affected the legal rules on self-determination by dictating that 
self-determination may remain an unrealized dream for any peoples seeking to 
exercise these rights against a great power. 
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This chapter will explore self-determination issues within the Caucasus region, 
by focusing on two Georgian breakaway provinces, South Ossetia and Abkhazia. 
These two provinces have enjoyed de facto independence from Georgia, but 
have never been recognized as independent by any states other than Russia. In 
fact, most “Western” great powers (the United States and all European great 
powers) support Georgia, which they view as a strategic ally and a potential 
North Atlantic Treaty Organization (NATO) member. Russia, another great 
power, has had tense relations with Georgia for a number of years and thus 
supports South Ossetia and Abkhazia, by helping them militarily, politically, 
and fi nancially. No other states were directly involved in this situation, most 
likely for fear of alienating Russia. The United Nations Security Council was 
never seized of this matter, despite warfare and human rights abuses, because 
one of the great powers (Russia) would most certainly exercise its veto power 
and prevent any collective action through the United Nations. South Ossetia 
and Abkhazia have not been able to secede from Georgia de jure, because they 
do not enjoy support from the majority of the great powers. In order to discuss 
these points more thoroughly, this chapter will describe the history of Georgia, 
before focusing on the issue of self-determination for South Ossetia and 
Abkhazia, fi nally addressing the great powers’ rule in the context of South 
Ossetia and Abkhazia.

History of South Ossetia and Abkhazia 

South Ossetia is an autonomous administrative district of Georgia, and 
Abkhazia is an autonomous republic also within Georgia. These two provinces 
have functioned as de facto states in recent years and have been recognized as 
independent states by a small number of states.1 Moreover, South Ossetia and 
Akbhazia spurred international controversy during the summer of 2008, when 
Russia decided to support the two provinces by sending military troops to 
Georgia. The Russian intervention evolved into war between Georgia, on one 
side, and Russia, South Ossetia, and Abkhazia, on the other.2 As of today, the 
status of both of these provinces is heavily disputed. Russia and a small minority 
of states view them as independent, sovereign entities, but allegations have 
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Figure 9.1 Map of the Republic of Georgia

surfaced that Russia secretly hopes to annex these two regions into its own 
territory. Most Western states support Georgia and consider these provinces an 
integral part of Georgia. Finally, South Ossetians and Abkhazians view 
themselves as deserving independence. This section will review the history of 
South Ossetia and then Abkhazia, before turning to a discussion of the recent 
Georgian War (in 2008). 

South Ossetia

Ossetians are descendants of the Alans, a Sarmatian tribe. They became 
Christian during the early Middle Ages and migrated toward the Caucasus 
Mountains, where they eventually became a part of a Georgian state.3 The 
territory of the modern-day South Ossetia joined Russia in 1801, along with 
Georgia. Following the Russian Revolution in 1917, South Ossetia became a 
part of the Georgian Democratic Republic, and in 1922, the Soviet Georgian 
government established the South Ossetian Autonomous Oblast.4 During 
Soviet times, Ossetians enjoyed partial autonomy within Georgia, including 
the right to speak the Ossetian language and to teach it in schools. Along with 
Ossetian, however, Russian and Georgian were also offi cial state languages.5
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Figure 9.2 Map of South Ossetia
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Ossetians have always experienced hostile relations with Georgia. As early 
as 1918–1920, a series of Ossetian rebellions took place, during which 
Ossetians claimed independence from Georgia. These uprisings were crushed 
by Georgian National Guards and army units.6 During the Soviet rule of 
Georgia, Georgians and Ossetians lived relatively peacefully, with a high level 
of interaction and intermarriages occurring between the two ethnic groups. 
Tensions in the region began to rise in the late 1980s, amid the rising nationa-
lism among both Georgians and Ossetians, facilitated by the impending 
collapse of the Soviet Union.7 On September 20, 1990, Ossetians proclaimed 
South Ossetia as the South Ossetian Democratic Republic, a fully sovereign 
entity within the Soviet Union.8 In response, Georgia abolished South Ossetia’s 
autonomous status altogether in December 1990.9 Violent confl ict broke out 
at the end of 1990, and Russian and Georgian troops were dispatched to South 
Ossetia, resulting in violence and a brutal war characterized by a general 
disregard for international humanitarian law rules.

Thousands of ethnic Ossetians and Georgians fl ed the region.10 In 1992 
Georgia accepted a ceasefi re in order to avoid a diffi cult confrontation with 
Russia. Under the terms of this peace agreement, Georgia and the separatist 
government of South Ossetia pledged not to use force against each other; 
Georgia also promised not to impose sanctions on South Ossetia, but it retained 
control over signifi cant portions of South Ossetia.11 A peace-keeping force 

Figure 9.3 Map of Abkhazia
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consisting of Ossetians, Russians, and Georgians was established, and the 
Organization for Security and Cooperation in Europe (“OSCE”) set up a mission 
in Georgia to monitor this peace-keeping operation.12 

From 1992 until 2004 South Ossetia was relatively peaceful, but tensions 
started escalating again when Georgian authorities began strengthening their 
efforts to bring South Ossetia under the Tbilisi rule. Georgia thus established 
an alternative pro-Georgian government for South Ossetia in Tbilisi; Georgia 
also dispatched police forces to South Ossetia to close down a large black 
market complex.13 Violence erupted over the summer of 2004, involving 
shootouts, hostage taking, and occasional bombings among Georgian troops, 
South Ossetian militia, freelance fi ghters from Russia, as well as peace-keepers. 
A ceasefi re agreement was reached in August 2004.14

After 2004 Georgia began to protest against the increasing Russian economic 
and political presence in South Ossetia. Georgians also considered the existing 
peace-keeping force to be non-neutral; this view was supported by the United 
States as well as by the European Union South Caucasus envoy Peter Semneby, 
who stated that “Russia’s actions in the Georgia spy row have damaged its 
credibility as a neutral peace-keeper in the EU’s Black Sea neighbourhood.”15 
Russian support for South Ossetia has become more obvious over the years, as 
the Russian ruble became the de facto currency in Ossetia and as Russia began 
issuing Russian passports to ethnic Ossetians.16 Ultimately, violence escalated 
again in the summer of 2008, resulting in a brief, albeit serious, war among 
Ossetians, Georgians, and Russians. 

Abkhazia

Abkhazia fl ourished as an independent kingdom in the 9th and 10th centuries. 
Subsequently, Abkhazia was unifi ed as part of the Georgian monarchy, and then 
came within Ottoman dominance and control starting in the 1570s.17 During 
the Ottoman rule, the majority of Abkhazians converted to Islam.18 Throughout 
the 19th century, the rulers of Abkhazia shifted back and forth across the 
religious divide between the Russians and the Ottomans, both vying for the 
dominant infl uence in this Caucasus region. In 1864 Abkhazia was absorbed 
into the Russian Empire as a special military province; large numbers of 
Muslim Abkhazians emigrated to the Ottoman Empire at this time.19 After 
the 1917 Russian Revolution, Georgia enjoyed a brief period of independence, 
but, in 1821, the Bolshevik Red Army invaded Georgia and Abkhazia was 
made a Socialist Soviet Republic, with the ambiguous status of a treaty republic 
associated with the Socialist Soviet Republic of Georgia.20 In 1931 Stalin made 
Abkhazia an autonomous republic within Georgia.21 Under Soviet rule, 
Abkhazians enjoyed limited autonomy, but Abkhaz schools were closed and 
many Russians and Armenians were encouraged to move into Abkhazia.22 The 
Abkhaz were given a greater role in the governance of their province after 
Stalin’s death, and the region remained relatively stable until the late 1980s 
and the disintegration of the Soviet Union. 
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In the late 1980s ethnic tensions escalated between the Abkhaz and 
Georgians amid rising nationalism on both sides. Many Abkhaz feared that an 
independent Georgia would abolish their autonomy and argued for the estab-
lishment of an independent Abkhazia within the Soviet Union. After Georgia 
declared independence in 1991, a power-sharing agreement was reached 
between the Georgian and Abkhaz leadership, and the situation remained 
relatively calm.23 After a change in the Georgian leadership in 1992, the 
Abkhaz declared independence from Georgia and launched a campaign of oust-
ing Georgian offi cials from Abkhazia. In response, Georgia sent troops into 
Abkhazia in August 1992. Georgian troops engaged in ethnically based loot-
ing, assault, and murder and Abkhazian forces were forced to retreat.24 
Throughout this war, Georgians accused Russia of providing covert military 
support to the Abkhaz rebels. In 1993 better armed and trained Abkhaz forces 
expelled Georgian forces from the Abkhaz capital, Sukhumi. Abkhaz militants 
then proceeded to commit numerous atrocities against remaining ethnic 
Georgians; the mass killings and destruction lasted for two weeks and left 
thousands dead. Most other ethnic Georgians fl ed the region, escaping the 
Abkhaz-imposed ethnic cleansing. Human rights organizations, such as 
Human Rights Watch, reported gross human rights violations on both the 
Georgian and Abkhaz sides during this war, and the overall human rights 
situation in Abkhazia has remained precarious.25 For example, thousands of 
ethnically Georgian refugees have been moving out and into Abkhazia through-
out the past decade.26 Moreover, Georgian offi cials have accused Russian peace-
keepers, present in Abkhazia since the war, of inciting violence by supplying 
Abkhaz rebels with arms and fi nancial support. As in the case of South Ossetia, 
Russian support for Abkhazia has become more obvious when the Russian 
ruble became the de facto currency of Abkhazia, and Russia began issuing 
passports to local Abkhazians.27 

South Ossetian and Abkhazian War of 2008

In August 2008 Georgian armed forces pushed into South Ossetia, claiming 
that South Ossetians had fi red at them fi rst. This claim by the Georgians 
remains heavily disputed, and it is unclear who started the August 2008 war. 
As one scholar has noted, “[t]he facts are shrouded by the fog of war and 
contradictory claims.”28 Russia quickly became involved in this confl ict. It 
accused Georgia of genocide, claiming that thousands of South Ossetian 
civilians were killed by the Georgian troops. In response, Russia sent troops 
into South Ossetia and launched air strikes on Georgian territory. After a 
few days of heavy fi ghting Georgian troops were ejected from South 
Ossetia.29 Meanwhile, the Russian military troops stationed in Abkhazia began 
marching into Georgia; this advance was accompanied by reports of widespread 
looting, burning, and killing of civilians by Ossetian militia.30 On August 12 
the Russian president ordered a halt to Russian military operations in Georgia, 
and a peace plan was brokered by the European Union, which Russia, 
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Georgia, as well as the South Ossetian and Abkhazian separatist leaders 
signed and endorsed.31

Yet, Russia has refused to withdraw its military troops from Georgia. Russia 
has also signaled no intention to end its military presence in the disputed 
Georgian regions of Abkhazia and South Ossetia.32 In fact on August 25, 2008, 
Russia recognized these as independent states. As will be discussed later, a 
small number of other states chose to follow Russia’s lead and to recognize 
South Ossetia and Abkhazia as sovereign states.33 Russia now says that its 
troops stationed in Abkhazia and South Ossetia are guests of the newly born 
nations, and their status is not regulated by this peace plan.34 To amplify this 
argument, the government of Abkhazia signed a series of controversial 
agreements with Russia, which leased or sold a number of key state assets to 
Russia and which relinquished border control of Abkhazia to Russia. The 
Abkhaz parliament also authorized the construction of a Russian military base 
in Abkhazia in 2009.35

The status of South Ossetia is currently being negotiated between the central 
government of Georgia and the Russian-supported separatist government of 
South Ossetia. Recently these negotiations have broken down in light of 
Russia’s decision to reinforce the region militarily and give Russian passports 
to South Ossetians.36 The government of Georgia has expressed that it views 
these moves as attempts by Russia to annex the region effectively. The European 
Union, Council of Europe, NATO and most other United Nations member 
states do not recognize South Ossetia as an independent state.37 South Ossetians 
held a second independence referendum in 2006, in which a majority of 
Ossetians voted for independence. Despite the fact that referendum was 
monitored by numerous international observers and other countries, it was not 
recognized internationally because of the lack of ethnic Georgian participation 
and the lack of its recognition by the Georgian government in Tbilisi.38 The 
European Union, OSCE and NATO condemned referendum. After Russia 
recognized South Ossetia as an independent state in 2009, a small number of 
other states followed suit. Nicaragua, Venezuela, Nauru, and Tuvalu have all 
also recognized South Ossetia as a sovereign state.39 Most Western states 
condemned the act of recognition, because of its alleged violation of Georgia’s 
territorial integrity.40 The Western response to the situation has been mild, 
however, as most Western states did not wish to alienate and isolate Russia.41 
In the summer of 2008 information surfaced that South Ossetia would be 
absorbed into Russia, so that South and North Ossetians could live together in 
one unifi ed Russian state.42 This information was later disputed by the South 
Ossetian president, Eduard Kokoity, who stated as follows: “We are not going 
to say no to our independence, which has been achieved at the expense of many 
lives; South Ossetia has no plans to join Russia.”43 As of today, the status of 
South Ossetia has not been resolved: it is a “partially recognized” state that 
enjoys de facto independence from Tbilisi. However, any fi nal status for South 
Ossetia is far from determined, as a relatively large percentage of ethnic 
Georgians still live in South Ossetia and any attempt at creating an ethnically 
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pure (and independent) republic of South Ossetia would involve large transfers 
of the Georgian population. 

The international status of Abkhazia is also a work in progress. The Georgian 
government levels the same criticism against Russian involvement in Abkhazia, 
which currently remains a province of Georgia, but which operates as a de facto 
state.44 In the wake of the 2008 war, as with the case of South Ossetia, Russia 
recognized Abkhazia as an independent state. Venezuela, Nicaragua, Nauru, 
the unrecognized republic of Transnitria, and the partially recognized republic 
of South Ossetia all also recognized the independence of Abkhazia.45 Russian 
involvement in Abkhazia, like this great powers’ involvement in South Ossetia, 
has caused concern to Georgians and to other European Union, OSCE, and 
NATO countries. Russia maintains a strong political and military presence in 
Abkhazia and has issued Russian passports to thousands of ethnic Abkhaz.46 
Russia has also started work on establishing a naval base in Abkhazia. In 
response, the OSCE Parliamentary Assembly passed a resolution in 2008 
calling on Russia to refrain from maintaining ties with Abkhazia “in any 
manner that would constitute a challenge to the sovereignty of Georgia.”47

Most other sovereign nations consider Abkhazia to be an integral part of 
Georgia. The United Nations Security Council has reaffi rmed “the commitment 
of all member States to the sovereignty, independence and territorial integrity 
of Georgia within its internationally recognized borders.”48 In addition, the 
United Nations has urged parties to resolve this confl ict through negotiation 
and peaceful and diplomatic dispute settlement, based on autonomy for 
Abkhazia within the territorial framework of Georgia.49 The Abkhaz separatist 
government, however, has rejected this approach and considers Abkhazia to be 
an independent country. In 2006 the People’s Assembly of Abkhazia passed a 
resolution calling for the international community to recognize Abkhaz 
independence, based on the fact that Abkhazia possesses all the characteristics 
of a sovereign state.50 As in South Ossetia, the population of Abkhazia is 
ethnically diverse, with ethnic Abkhaz representing the majority of this 
republic’s population, but with some percentage of ethnic Georgians, 
Armenians, and Russians also present.51 As with South Ossetia, any fi nal status 
for Abkhazia is far from being negotiated. 

The legal case for self-determination in South 
Ossetia and Abkhazia

Do ethnic South Ossetians and Abkhaz qualify for self-determination under 
international law? As in previous chapters addressing the cases of East Timor, 
Kosovo, and Chechnya, this issue will be analyzed in detail later.

The fi rst issue with respect to the legality of self-determination under 
international law for any group is whether the group constitutes a people.52 
This question can likely be answered in the affi rmative for both the South 
Ossetians and the Abkhaz. The South Ossetians and the Abkhaz satisfy the 
subjective criteria of peoplehood: both groups feel a sense of self and uniqueness 
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and consider themselves distinctly different from their offi cial rulers.53 Both 
the South Ossetians and the Abkhaz have expressed resistance to Ottoman 
infl uences and to Russian domination, as evidenced in various rebellions 
throughout history. Both groups have also resisted Georgian rule, and have, in 
the wake of the Russian Revolution, when Georgia briefl y attained indepen-
dence, rebelled against Georgian leadership.54 This kind of attitude, while 
severely repressed during the Soviet era, has persisted and re-emerged in the 
late 1980s and early 1990s, when the Soviet Union crumbled and when 
these two groups resumed their fi ght for independence from Georgia. And, 
despite their internationally unresolved status, both republics consider 
themselves independent and reject any United Nations’ sponsored peace plans 
that involve the preservation of Georgian territorial integrity over South 
Ossetian and Abkhazian statehood.55 Moreover, the South Ossetians and the 
Abkhaz satisfy the objective criteria of peoplehood: both groups are ethnically 
distinct and have common cultural, linguistic, and possibly religious traits that 
distinguish them from their mother states (Russia and Georgia).56 Similarly to 
the East Timorese, the Kosovar Albanians, and the Chechens, it can be safely 
argued that South Ossetians and the Abkhaz are peoples for the purposes of 
self-determination.

The next issue with respect to the legality of self-determination for the South 
Ossetians and the Abkhaz is what paradigm of self-determination applies in 
these cases: the colonial one, similar to the case of East Timor, or the non-
colonial one, present in the cases of Kosovo and Chechnya. As South Ossetia 
and Abkhazia were never colonized but rather existed as autonomous districts 
or provinces within Georgia and the former Soviet Union, the non-colonial 
paradigm of self-determination applies.57 Thus, it is necessary to distinguish 
between internal and external self-determination. First, the South Ossetians 
and the Abkhaz enjoy rights to internal self-determination under international 
law, because they are peoples existing offi cially within larger mother states. 
During the Soviet era, South Ossetia and Akbhazia enjoyed relative autonomy 
within Georgia.58 However, both provinces were subject to a strong central 
Soviet rule, and any dissent was harshly repressed. It is questionable whether 
the South Ossetians and the Abkhaz were able to exercise meaningful internal 
self-determination rights during the non-democratic Soviet era. Similarly, in 
the wake of the Soviet dismantlement and the independence of Georgia, it is 
uncertain whether any autonomy for South Ossetians and the Akhaz would 
persist, or whether it would be stripped away by a more nationalist Georgian 
government.

Georgia has insisted on the preservation of its territorial integrity, and has 
offered to negotiate with South Ossetia and Abkhazia in order to grant them 
autonomy from the central Georgian government. For example, in 2007, 
Georgia created the Provisional Administrative Entity of South Ossetia, 
intending that this provisional administration would negotiate with the 
Georgian authorities over the fi nal status of the province.59 Later that year 
Georgia set up a state commission to develop a proposal for South Ossetia’s 
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autonomous status within the Georgian state.60 Moreover, in 2008, Georgian 
President Mikheil Saakashvili offered a new autonomy structure to Abkhazia: 
a broad concept of autonomy within the Georgian state, a joint free economic 
zone, as well as representation in the central government including the post of 
vice-president.61 

It is debatable whether the Georgian promise of autonomy for South Ossetia 
and Abkhazia is trustworthy. It should be noted that in the wake of the August 
2008 Georgian War, President Saakashvili signed into legislation law on the 
occupied territories passed by the Georgian parliament.62 The law covers the 
breakaway regions of South Ossetia and Abkhazia and dictates restrictions on 
free movement and economic activity in the territories. The law bans air, sea, 
and railway communications and international transit through these regions 
and concludes that de facto state agencies and offi cials operating in these 
breakaway regions are illegal. The law stipulates that it will remain in force 
until the “full restoration” of Georgian jurisdiction over the breakaway 
regions.63 In light of this law on occupation, it is questionable whether Georgia 
is truly prepared to respect South Ossetian and Abkhaz internal self-
determination rights. It is possible that such rights would be restored if 
Georgia managed to reacquire control over the breakaway regions, but it is also 
plausible that Georgian authorities would maintain tight control over the 
separatists and would never properly grant them any meaningful autonomy.

Thus, in many respects the South Ossetian and Abkhaz cases are similar to 
that of Kosovo. Kosovar Albanians enjoyed relative autonomy within Serbia 
under the communist Yugoslav structure. When the former Yugoslavia dis-
solved and the Serbian government adopted a stronger nationalist stance, 
tensions and eventually war broke out between Serbia and Kosovo. Serbia 
maintained its position that Kosovo was an integral part of its territory and 
ultimately offered autonomy to Albanian Kosovars within a Serbian mother 
state.64 Similarly, South Ossetians and Abkhazians enjoyed relative autonomy 
within Georgia under the communist Soviet Union. When the Soviet Union 
crumbled and Georgia became an independent state, Georgian leadership 
adopted more nationalistic policies and war and violence broke out in South 
Ossetia and Abkhazia. Georgia maintains that the territory of these provinces 
is Georgian, but has offered autonomy in exchange for peace and the preservation 
of Georgian territorial borders.65 As in the case of Kosovo, it is uncertain 
whether Georgia would respect its promise of true autonomy for the South 
Ossetians and the Abkhaz. Thus, as in Kosovo, the case for external self-
determination, premised on a failure of the exercise of internal self-determination, 
depends on the meaningfulness of the central government’s promise for 
autonomy. If it can be concluded that South Ossetians and the Abkhaz will 
enjoy true rights to internal self-determination, then their case for external self-
determination is foreclosed, under the relevant international law principles. If, 
however, it is concluded that Georgia will never meaningfully respect South 
Ossetian and Abkhaz rights to internal self-determination, then it should also 
be concluded that these two provinces qualify for external self-determination, 
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ultimately leading toward remedial secession. The Russian, South Ossetian, and 
Abkhaz leaderships have all turned to the Kosovo precedent to demand external 
self-determination and independence for the two provinces. Following Kosovo’s 
Unilateral Declaration of Independence, the Russian parliament issued a joint 
statement reading: “Now that the situation in Kosovo has become an inter-
national precedent, Russia should take into account the Kosovo scenario . . . 
when considering ongoing territorial confl icts.”66 And the South Ossetian 
leader directly complained that his country had a better legal case for indepen-
dence than Kosovo, stating that “[w]e have more political-legal grounds than 
Kosovo to have our independence recognized.”67 

Why have international solutions been so different for Kosovo than for South 
Ossetia and Akbhazia? In other words, why has the international community 
supported independence for Kosovo, while failing to extend the same level of 
support to South Ossetia and Abkhazia? The answer lies in the great powers’ 
rule and its application to the confl icts in the Caucasus.

South Ossetia and Abkhazia and the great powers’ rule

Most of the Western great powers have expressed their support of Georgia and 
have refused to recognize the independence plight of South Ossetia and 
Abkhazia. Even Russia, although it offi cially supports such independence, is 
rumored to in fact want to annex these two regions.68 Thus, South Ossetia and 
Abkhazia illustrate examples of unsuccessful self-determination struggles, in 
which a people is unsupported by the great powers and is thus unable to achieve 
independence. 

First, most great powers are often unwilling to offend or alienate another 
great power. In the case of South Ossetia and Abkhazia, the confl ict has pitted 
Western great powers, supportive of Georgia, which they view as a potential 
NATO ally in the Caucasus, and Russia, highly skeptical of any Western 
infl uence in the Black Sea and consequently the Caucasus, and thus supportive 
of South Ossetia and Abkhazia. It is unclear if Russia truly supports indepen-
dence for the two provinces, or if it wants them reabsorbed into the territory 
of Russia, at the expense of Georgian borders. This kind of opposition among 
the great powers may prevent South Ossetia and Abkhazia from achieving 
negotiated statehood any time in the near future. This situation is reminiscent 
of East Timor and its position of oppression within Indonesia during the Cold 
War. As discussed in Chapter 6, the western great powers supported Indonesia, 
which they considered a potent ally in Southeast Asia, and thus tolerated 
oppression of the East Timorese people and never expressed any meaningful 
support for East Timorese independence, until the end of the Cold War.69 This 
situation is also similar to the case of Chechnya in other respects. Chechens may 
never gain independence because of the Western great powers’ unwillingness 
to alienate Russia, the Chechen offi cial ruler.70 Similarly, the Western great 
powers may refrain from any meaningful intervention in South Ossetia and 
Abkhazia, because of the potential to upset Russia, which harbors strong 
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interest in this region. Finally, the situation, while factually similar to the case 
of Kosovo, is politically distinct. Kosovo sought independence from a small, 
politically disfavored country: Serbia. Thus, most great powers were willing to 
support Kosovo in its quest for independence. While Russia supported Serbia 
and vetoed United Nations Security Council involvement in the region, it did 
not have such strong geopolitical interest in preserving Serbian territorial 
integrity and thus did not forcefully oppose NATO intervention in Serbia. The 
Western great powers probably gauged that Russian opposition to the NATO 
intervention would be relatively minor, and that the said NATO intervention 
would not cause tremendous friction in the great powers’ equilibrium of 
infl uences across the globe. Similarly, in the case of Kosovo, Western great 
powers provided administrative, logistical, fi nancial, and political support to 
Kosovar Albanians. Russia, although opposed to military intervention in 
Kosovo, did not strongly oppose such other modes of involvement and capacity 
building in this region. It is very likely that Russia would strongly oppose any 
sort of intervention by the West in South Ossetia and Akhazia, and it is very 
likely that Western great powers never attempted any such kind of intervention 
because of the likelihood of Russia opposition. Russia remains a super-sovereign 
great power on the world arena, and no other great powers have dared to 
alienate Russia through intervention in Russian-dominated areas. Consequently, 
South Ossetia and Akbhazia have remained shielded from external infl uence, 
and unable to exercise external self-determination rights leading toward 
secession. Thus, the interplay of great powers’ politics and their rule has dic-
tated different outcomes for South Ossetia and Abkhazia; as it did for Kosovo.

Second, because of the great powers’ rule, the international community’s 
involvement in Kosovo has been radically different from its involvement in the 
Caucasus, despite the factual similarity existing between these cases. In the case 
of Kosovo, as detailed in Chapter 7, the international community became 
involved in military, political, strategic, and logistical manners, helping the 
Kosovar Albanians build their state.71 Thus, the international community 
intervened militarily to prevent Milosevic’s forces from forcibly bringing 
Kosovo back within Serbia. The international community provided help with 
institution-building in war-torn Kosovo, with the development of education 
and infrastructure, as well as with the training of professionals necessary for the 
functioning of any viable society. All these efforts presupposed that Kosovo 
would soon become independent, and worked toward preparing Kosovar 
Albanians for the exercise of such independence. Even the Kosovar Unilateral 
Declaration of Independence reads like an international document, prepared 
by UN technocrats on advice from diplomats and lawyers. In South Ossetia 
and Akbhazia, contrariwise, the international community has been involved 
in a peace-keeping and peace-brokering capacity, but has never engaged in true 
statehood-building operations.

In South Ossetia, the OSCE has been involved in brokering a peace agreement 
between the Georgian and Ossetian leadership. Moreover, the ceasefi re 
agreement that ended the 2008 war in South Ossetia had been brokered by the 
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European Union and the French President, Nicolas Sarkozy.72 Similarly, the 
international community has been involved in a limited role in Abkhazia. For 
example, the United Nations established an observer mission in Abkhazia 
(the United Miss); the United Nations has also been involved in Akbhazia 
through an international humanitarian and international human rights role.73 
The position of the United Nations vis-à-vis Akbhazia has always been 
unfavorable in terms of Abkhaz independence: the United Nations has 
maintained that there should be no forcible change in borders, that any change 
in international borders should be obtained through peace, negotiations, and 
diplomacy, and that any Georgian intervention in Abkhazia is legitimate 
because Georgia has the sovereign right to intervene in an internal matter.74 
The OSCE has also engaged in dialogue with representatives from Abkhazia 
and has been concerned with ethnic human rights violations in this troubled 
province.75 And some human rights NGOs, such as France-based Premiere-
Urgence, have been engaged in economic revival and rehabilitation programs 
to support the vulnerable Abkhaz population.76 

Because of such limited aid from the international community, neither the 
South Ossetians nor the Abkhaz have been able to build strong democratic 
institutions, to revitalize the economy of their war-torn regions, or to establish 
enough global support for their statehood. Essentially, the international 
community has been uninterested in supporting South Ossetia and Abkhazia 
in their quest for independence because of the great powers’ rule—a precarious 
geopolitical equilibrium that has frozen confl icts in the Caucasus for two 
decades, preventing the application of international law norms toward the 
resolution of these confl icts. Unlike the cases of East Timor and Kosovo and 
similarly to the case of Chechnya, the great powers’ rule has worked against the 
rule of international law in South Ossetia and Abkhazia, where the applicability 
of self-determination norms could have arguably led toward remedial secession.

Finally, it is interesting to note how the great powers have used the inter-
national law rhetoric to support or deny independence for the peoples of 
Kosovo, South Ossetia, and Abkhazia.77 It seems that the United States and its 
Western great power allies have relied on international law to deny the existence 
of a self-determination remedy for the South Ossetians and the Abkhaz. Thus, 
the Western great powers have defended Georgian territorial integrity and 
sovereignty and reiterated the need for negotiated solutions, thereby denying 
the South Ossetian and Abkhaz forcible claims for independence.78 However, 
in the case of Kosovo, Western great powers have not used any such arguments 
to support the right of secession for the Kosovar Albanians. Rather, these great 
powers claimed that Kosovo was sui generis and that, because of its unique 
circumstances, it deserved independence.79 As one scholar has already noted, 
“the US seems to try to duck the issue of legality when the law does not suit 
its purposes.”80 This dichotomy between the position of the great powers vis-
à-vis the Caucasus, where they relied on international law to argue that South 
Ossetia and Abkhazia did not have the right to secede from Georgia, and vis-
à-vis Kosovo, where the same great powers bypassed international law reliance 
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altogether to claim uniqueness as justifi cation for the Kosovar secession, 
exemplifi es the notion of the great powers’ rule. The great powers’ rule is not 
about the law, it is about politics and the geostrategic interests of these potent 
countries. In some instances, the great powers’ rule coincides with the result 
that should have been dictated by international law (for example, as in East 
Timor), but in other instances, the great powers’ rule circumvents international 
law completely and dictates starkly different results (as in the cases of Kosovo 
and Georgia).81 

The most relevant observation about the great powers’ rule in the context of 
attempted secessions is that the great powers’ support, or lack thereof, for a 
secessionist movement, plays a crucial role with respect to recognition. If the 
great powers are willing to recognize a secessionist entity as a state, this will 
likely speed up other recognitions, for example, because most great powers, 
except for Russia, have supported Kosovo, Kosovo has been recognized by a 
relatively large number of countries and may be closer to a model of a successful 
secession, simply because many states are willing to treat it as a sovereign 
partner, and thus many more states may become willing to do so in the future. 
Reversing the process—that is, unrecognizing Kosovo—may become politi-
cally impossible. In contrast, secessionist movements that have not garnered 
the support of the majority of the great powers, such as Chechnya, South 
Ossetia, and Abkhazia, “may control territory, but they are political pariahs.”82 
In other words, if these secessionist entities are unable to obtain recognition 
by some key number of states, their de facto secession will remain “frozen” and 
they may never become able to engage in international relations. Thus, the 
great powers’ rule may play a determinative role in the fi eld of recognition, and 
may ultimately prevent secessionist movements from attaining statehood. 
Once again, the great powers’ rule in this context has nothing to do with the 
international law of self-determination, but rather, focuses solely on politics 
and the pursuit of strategic interests. 
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10 South Sudan

This chapter will examine the most recent case of secession in the 21st century: 
South Sudan. In January 2011 the majority of the people of South Sudan voted 
in referendum to separate from their mother state, Sudan. Sudan had been a 
British colony, and, when it won independence, the territory of South Sudan 
remained incorporated into the new state of Sudan, pursuant to the principle 
of uti possidetis and the global acceptance of the idea that decolonization entailed 
the creation of new states pursuant to the existing colonial borders. The 
secession of South Sudan can be viewed as a delayed exercise of decolonization, 
if one were to accept the idea that South Sudan should have become independent 
when the British withdrew from their colonies in Africa. Conversely, South 
Sudan can be examined as a true case of secession outside the decolonization 
paradigm, if one were to embrace the premise that the state of Sudan had been 
legitimately formed at independence, and that South Sudan is now simply 
separating from its mother state. In order to assess these diffi cult questions, 
this chapter will focus fi rst on the history of South Sudan, before addressing 
the issue of self-determination in the South Sudanese context, and the appli-
cation of the great powers’ rule to this geographic area. As in the case of East 
Timor, the great powers were instrumental in ensuring that South Sudan 
remained a part of Sudan, and then, over the last decade, the great powers 
played a dominant role in paving the South Sudanese way toward independence.

History of South Sudan

Until the 2011 independence referendum, South Sudan had been a part of the 
larger state of Sudan. The Sudanese borders were drawn in 1884, in the wake 
of the Berlin Conference, at which European powers divided the African 
continent among themselves.1 Sudan thus became a part of the British colonial 
empire. Sudan’s borders, like those of many other African states, were drawn 
randomly, by European leaders who cared little about the ethnicity, culture, 
religion, or language of the inhabitants of such newly created states.2 As a 
consequence, in Sudan, the newly created borders encompassed predominantly 
Arab descendants of colonizers in the North, and different ethnic groups 
of black Africans in the South. The British colonial rule emphasized the 
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North–South divide, and under the British administration, the North “quickly 
established political and economic domination before beginning a campaign 
of infrastructure destruction throughout the south.”3 In 1899 the British 
reached an agreement with Egypt, a neighboring state, which had also laid 
territorial claims to Sudan. Pursuant to this agreement, Sudan would be run 
by a governor-general, appointed by Egypt with British consent. While history 
books may refl ect the fact that Sudan was thus administered by both Great 
Britain and Egypt until its independence, de facto the British continued to rule 
over Sudan. The British rule administratively split the North and the South of 
Sudan into two units; moreover, the British enforced separate immigration, 
trade, and language policies for the two colonized units until after World War 
II.4 At the infamous Juba Conference in 1947, British colonizers decided to 
formally unite the North and the South into a single administrative unit, and 
the British ensured that South Sudan would not have meaningful representation 
in the new unifi ed colony of Sudan by hand picking representatives for the 
South.5 According to one commentator, the Juba Conference “was convened to 
inform the chiefs of South Sudan of the irreversible decision to hand over South 
Sudan to the new colonial masters from North Sudan.”6 According to the same 
commentator, the British should never have handed South Sudan to North 
Sudan because this unjust decision created an internal colony (the South) 
within a unifi ed Sudan.7 In the wake of the global decolonization movement, 
Sudan fi nally won its independence from this double colonization by Great 
Britain and Egypt in 1956. However from the start of its independence, Sudan 
was a divided state, between the Muslim north and a black south.8

South Sudan fought a fi rst independence war in 1962, a mere six years 
post-decolonization. This war was one of secession: rebels, who would later 
name themselves the South Sudan Liberation Movement (“SSLM”), fought the 
central Sudanese government.9 When they failed to win independence, they 
negotiated a degree of autonomy pursuant to the 1972 Addis Ababa Agree-
ment.10 The Agreement provided for the establishment of a High Executive 
Council in South Sudan, led by a southern president as well as a southern 
regional assembly. Moreover, English was recognized as the principal language 
of the South, with Arabic remaining the offi cial language of the whole state of 
Sudan.11 Thus, South Sudanese rebels settled for a form of internal self-
determination in 1972, when their claims for external self-determination 
remained rebuked by Sudan and the rest of the world community. However, 
the central Sudanese government failed to respect the terms of the 1972 
Agreement, and, in 1983, Islamic politics and policies were imposed 
throughout the entire nation. According to one scholar: 

the denial of democratic values equal justice for all, superimposition of 
Shari’a [Islamic law] to be the law of the land in 1983; the abrogation of 
the Addis Ababa Agreement of 1972; the annulment of secular democratic 
institutions and replacing them with sectarian system based on Islamic 
percepts have immensely attributed to the continuous paranoia and 
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irreversible institutional paralysis in the country and negated any concept 
of unity in diversity in a united Sudan.12

Thus, as early as 1983 the central government of Sudan reneged on its promise 
to respect internal self-determination rights of the South. This denial of rights 
resulted in the second civil war, which was in many respects a continuation of 
the fi rst war.13 The second civil war resulted in the signing of a Declaration of 
Principles in 1994; the Declaration was not a ceasefi re but rather an expression 
of the parties’ “wish list” of issues on which they desired future negotiations.14 
The second civil war, especially throughout the 1990s, remained an “orphan” 
of the Cold War and “failed to receive meaningful attention either from within 
Africa or the international community.”15 The current Sudanese president, 
General Omar al-Bashir, seized power during the second civil war, through a 
bloodless coup in 1989.16 His regime aligned itself with radical Islamists and 
resulted in a prolonged denial of any meaningful autonomy for the South. 
Starting in the new century, however, the plight of the South Sudanese began 
receiving renewed attention by the world community. Al-Bashir thus faced not 
only persistent rebellion in the South, but also growing pressure on behalf of 
the international community to respect South Sudanese rights.17 In 2005, in 
light of such pressure, Al-Bashir engaged in substantive negotiations with the 
SSLM, which resulted in the signing of the Comprehensive Peace Agreement 
(“CPA”) and the establishment of the Inter-Governmental Authority on 
Development.18 The CPA provided for autonomy in the South, as well as for the 
holding of referendum for self-determination on January 9, 2011.19 

Referendum took place between January 9 and 15, 2011; according to 
offi cial results, more than 99% of the population voted for independence.20 
Those voting allegedly included not just the people of South Sudan, but also 
expatriates and those living in the North.21 Pursuant to the referendum results, 
South Sudan became a new independent state on July 9, 2011.22 Following the 
act of independence, South Sudan was admitted into the United Nations as 
well as several other international organizations; moreover, many states, 
including al-Bashir-ruled Sudan itself, quickly recognized South Sudan as a 
new state.23 Despite offi cial independence, some areas in South Sudan remain 
disputed, such as the region of Abyei, where a separate referendum will 
allegedly take place to determine whether this region will remain in South 
Sudan or if it will join North Sudan.24 The Nuba Mountains have also been 
fought over by the Sudanese government and the South. In addition, South 
Sudan has been plagued by confl ict and inter-ethnic war since its independence. 
The offi cial government of South Sudan is currently at war with at least seven 
armed groups from nine of its 10 states.25 In December 2011 tribal clashes in 
the Jonglei area resulted in violence, death, and the displacement of thousands 
of individuals.26 The director of an international aid agency lamented that 
human rights abuses in South Sudan were “off the Richter scale,”27 and the 
Central Intelligence Agency (CIA) has warned that genocide would likely 
occur in South Sudan within the next fi ve years.28 
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The legal case for self-determination in South Sudan

Many commentators have labeled the South Sudanese separation from Sudan 
as a case of self-determination, possibly in light of the fact that South Sudanese 
independence resulted from popular referendum—the most commonly pre-
scribed method of self-determination.29 This section will analyze the legality 
of the South Sudanese case for self-determination under relevant international 
law. While the right to external self-determination has effectively been exer-
cised by the people of South Sudan, it is important to assess the legality thereof, 
as well as to draw legal conclusions for future secessionist movements. 

The fi rst issue regarding self-determination of any group is whether such 
group constitutes a “people.” Thus, are the South Sudanese a people, a “self” for 
the purposes of self-determination? Do they share common traits, such as 
language, culture, religion, and ethnicity, and do they believe in such a common 
belonging? South Sudan constitutes a “heterogeneous political culture,” with 
multiple ethnic groups speaking over 60 different tribal languages coexisting in 
10 internal regions or “states.”30 English has been recognized as the offi cial 
language at the time of independence in 2011.31 Moreover, some South Sudanese 
are Christian, having been converted into Christianity by missionaries present 
throughout the colonial era, while others practice a variety of indigenous 
religions.32 Objectively, it would be hard to conclude that the inhabitants of 
South Sudan constitute a single people. In other words, the “self” seems divided 
into myriad mini-selves and tribal “selfi stans.” Subjectively, it is also diffi cult to 
conclude that the inhabitants of South Sudan share a common sense of belonging 
to the same unity. Recent ethnic clashes and warfare have resulted in thousands 
of deaths and even more internal displacements, with various groups vying over 
territory, cattle, and other resources.33 Thus, under a traditional assessment of 
what constitutes a people, the South Sudanese would fall short of this classifi cation. 

A broader view of peoplehood may help the argument that the South 
Sudanese do constitute a self for the purposes of self-determination. Their “self” 
may consist of a sentiment of exception from the larger state of Sudan. 
The South was offi cially united with the North at the 1947 Juba Conference, 
where the British colonizers effectively betrayed the interests of the South at 
the expense of creating a North-dominated colony of Sudan.34 In 1956, when 
Sudan gained independence, the principle of uti possidetis or respect for colonial 
borders dictated that South Sudan remain a part of Sudan. The Organization of 
African Unity, at the 1964 Cairo Conference, recognized this principle: in 
essence, however unfair or random colonial borders appeared, such borders 
would remain the guiding principle throughout decolonization.35 While this 
position was espoused by African leaders mainly to avoid territorial warfare and 
chaos during the creation of so many new states, many have recognized that the 
application of uti possidetis has produced unfair and unfortunate results,36 one 
of which was the incorporation of South Sudan into a single Sudanese state. 
Thus, since 1956, the inhabitants of South Sudan have been “internally colo-
nized” and subjugated by their own offi cial leaders.37 The sentiment of oppres-
sion has resulted in two wars for independence fought by South Sudan against 
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the parent state of Sudan. Since independence, Sudan has been a largely divided 
state, between the dominant North and the independence-fi ghting South.

In addition to the fact that South Sudanese “self” may be defi ned by this 
sentiment of injustice, oppression, and non-belonging to the larger state of 
Sudan, it can also be observed that inhabitants of South Sudan are distinct from 
those of the North in two ways. First, Northern Sudan is inhabited by non-
black Arabs, whereas the South is mostly populated by black Africans. Second, 
Northern Sudanese are Muslim, and have been attempting to impose Islamist 
policies and even Shari’a law on all Sudan.38 South Sudanese are Christian or 
animist, and have always resisted the imposition of such Islamist policies. 
Thus, although the inhabitants of South Sudan belong to different ethnic 
groups, all are both black Africans and non-Muslim; these two factors effectively 
distinguish them from the Muslim Arab inhabitants of North Sudan. A 
commentator has described “unity” in South Sudan as one brought about by 
choice and through freedom.39 It may be important to respect such unity, and 
to recognize it as establishing peoplehood and a legal case for self-determination 
because of the inherent injustice of the opposite choice. In fact, the other 
“unity,” that of Sudan (encompassing the South as well), is one brought about 
by force and centuries of colonial domination. Thus, it is possible to argue that 
the inhabitants of South Sudan constitute a people that deserves the respect of 
its right to self-determination.

The second issue regarding self-determination focuses on the type of self-
determination to which a people may have rights. International law recognizes 
that all peoples have a right to internal self-determination: a form of autonomy 
within the mother state, whereby a people’s rights to political representation, 
as well as rights to social, linguistic, and cultural freedoms are guaranteed and 
respected by that mother state.40 Did the state of Sudan respect the South 
Sudanese people’s rights to internal self-determination? Most likely it did not, 
between decolonization in 1956 and the end of the fi rst independence war. The 
Addis Ababa Agreement of 1972 arguably established meaningful autonomy 
for South Sudan and guaranteed the respect of internal self-determination 
rights for its people.41 However, in 1983, Sudan reneged on this promise and, 
until 2005, when the CPA was negotiated, the South Sudanese did not enjoy 
any internal self-determination rights.42 By 2005 the schism between the Arab 
North and the African South may have become too profound, and any promise 
by al-Bashir’s regime to grant additional autonomy to the South would have 
been illusory. It may be argued, therefore, that the people of South Sudan were 
entitled to external self-determination: the right to separate from their mother 
state because their rights to internal self-determination had not been respected. 
According to one commentator, “[i]ndependence for South Sudan was always 
a no-brainer. Its people were separated from the rest of Sudan by two of the 
continent’s biggest religious and linguistic dividing lines; only the 
administrative convenience of British colonialists had put them together.”43

But under international law, South Sudanese independence may not be a “no 
brainer.” First, it is possible (although not probable) that al-Bashir was prepared 
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to restore the Addis Ababa Agreement and its delegation of autonomy to South 
Sudan. In order to justly external self-determination, one must conclude that 
internal self-determination had failed as an option. Thus, we would have to 
conclude that al-Bashir or his successors would never grant meaningful 
autonomy to the South, and that the South’s rights to internal self-determination 
would never be respected. The conclusion that external self-determination had 
accrued as a right to the people of South Sudan thus requires the conclusion 
that all internal self-determination options had been exhausted. Second, it is 
important to categorize the case of South Sudan’s self-determination as one 
occurring within the decolonization paradigm, or one occurring outside such 
parameters. It is possible to argue that South Sudan’s exercise of self-
determination is a case of delayed decolonization: that South Sudan should 
have been granted independence at decolonization and should not have 
been incorporated into the larger state of Sudan. This issue had been debated 
by the International Court of Justice in the case of East Timor, albeit more 
indirectly. In the East Timor case, described in Chapter 5, Portugal withdrew 
from this country as a colonizer but Indonesian forces swept in and forcibly 
annexed East Timor.44 After 25 years of Indonesian occupation, the people of 
East Timor were ultimately allowed to vote for independence in popular 
referendum. Thus, the case of East Timor stands for the proposition of delayed 
decolonization—the idea that East Timor should have been decolonized and 
granted independence back in the 1970s, and that the intervening Indonesian 
occupation, because it was unlawful, has no legal bearing on the exercise of East 
Timorese self-determination in the decolonization paradigm. The International 
Court of Justice discussed the case of East Timor, as described in Chapter 5, 
but the world court refused to issue any legal pronouncements on the argument 
of delayed decolonization for the East Timorese.45 As in the case of East Timor, 
the people of South Sudan could claim that they were forcefully and unlawfully 
annexed by a third state (the larger state of Sudan) at decolonization, and that, 
accordingly, their independence now represents a case of delayed decolonization.

If one concludes that the separation of South Sudan from Sudan represented 
a case of self-determination through delayed decolonization, the legality of 
self-determination itself stands on fi rm ground. International law recognizes 
the right of colonized peoples to exercise self-determination and to free 
themselves of external domination or oppression by a colonizing power.46 
However, if one were to conclude that South Sudan seceded from Sudan outside 
the parameters of decolonization, because Sudan has existed as an independent 
nation since 1956 and the territory of South Sudan separated itself therefrom 
decades after Great Britain withdrew as the colonizer, then the case of South 
Sudan becomes more problematic legally. It is debatable today whether 
international law recognizes the right of self-determination of peoples outside 
the decolonization paradigm; such an argument is certainly plausible but 
doubts persist as to its absolute legality.47 If South Sudan seceded from Sudan, 
in the same way as Kosovo seceded from Serbia, then arguments can be raised 
about the legality of such non-colonial external self-determination. 
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Third, South Sudanese independence poses serious questions about the 
intersection of the principles of self-determination and territorial integrity. 
The case of South Sudan is in this respect similar to that of Western Sahara. In 
the case of Western Sahara, discussed in Chapter 5, the International Court of 
Justice concluded that the people of Western Sahara were entitled to self-
determination, but the Court stopped short of analyzing territorial claims to 
this region laid by Morocco and Mauritania.48 The world court thus never 
address the issue of self-determination and its possible confl ict with territorial 
claims and the principle of territorial integrity. The case of South Sudan is 
similar to Western Sahara because, in both instances, the decolonization process 
took place under the principle of uti possedetis, without taking into consideration 
any territorial claims of the different peoples involved in the process of obtaining 
independence for themselves. As in the case of Western Sahara, in South Sudan 
those territorial claims remained present since decolonization, causing a civil 
war and ultimately resulting in the partition of the state of Sudan. In Western 
Sahara, currently controlled by Morocco, no such partition has taken place as 
of today, but talks of popular referendum for the people of Western Sahara have 
been present over the last decade.49 Thus, both of these cases raise serious legal 
issues about how to best reconcile self-determination with the territorial 
integrity of the mother state, or of another neighboring state which has asserted 
territorial claims to the self-determination exercising entity.

The best legal argument to justify self-determination of South Sudan 
requires the acceptance of several assumptions: that the inhabitants of South 
Sudan constitute a people, that their rights to internal self-determination have 
never been respected by Sudan and never will be, and that their assertion of 
independence represents a case of delayed decolonization. This legal argument 
is plausible, and it would be interesting in the near future if the world court 
were called to rule on South Sudanese independence, or of any similarly 
obtained independence in another region of the world. Having the world 
court’s stamp of approval would effectively discern and develop a normative 
legal framework of external self-determination in such diffi cult circumstances. 
Conversely, hearing that the world court disapproves of external self-
determination in cases falling outside the decolonization paradigm would put 
a legal end to arguments about secessionist rights of non-colonized peoples. 
The world court could arguably develop an intermediary solution, consisting 
of very limited, narrow normative frameworks under which external self-
determination, leading to remedial secession, would be legal. Without such a 
legal framework, it would appear that external self-determination remains 
heavily infl uenced by the great powers’ rule. 

South Sudan and the great powers’ rule

As the examples of East Timor, Kosovo, Chechnya, and Georgia, the indepen-
dence of South Sudan can be analyzed within the parameters of the great 
powers’ rule. The great powers were instrumental in ensuring the lack of 
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independence for South Sudan, from decolonization until 2011, and then were 
similarly instrumental in promoting South Sudanese separation from Sudan in 
the new century. As discussed earlier, the legal case for self-determination of 
the people of South Sudan is plausible, and the case of South Sudan may stand 
for an example of coincidence between international law and the great powers’ 
rule. The great powers’ rule however was determinative of the outcome: 
without the support of the great powers, South Sudan would never have become 
the most recent new state on our planet.

As already discussed, South Sudan was an orphan of both colonization and the 
Cold War, and its arguably well-deserved independence was postponed for many 
decades because of global politics and the great powers’ expression of dominance 
on the world scene.50 As noted earlier, South Sudan is distinct from the North 
in two key aspects: the people of the South are mostly Black Africans of Christian 
or animist religions, whereas the northerners are mostly Arab Muslims.51 During 
several decades of the British colonial rule over Sudan, the North and the South 
were administered separately, and the British installed separate trade, linguistic, 
and immigration policies for these two units.52 The British may have done so 
purposely, under the guise of divide and conquer, an attitude prevalent among 
colonial administrators.53 However, it may have happened more inadvertently, 
by realizing that South Sudanese blacks were more ethnically, culturally, 
religiously, and linguistically similar to their neighbors in Uganda, Ethiopia, 
and Kenya rather than to their Sudanese neighbors in the North. For example, 
education wise, the South Sudanese were never encouraged to study in Khartoum, 
the Sudanese northern capital, but rather, they were sent to other black African 
outposts throughout the British colonial empire.54 The unifi cation of North and 
South did not occur until the infamous Juba Conference in 1947. Post-World 
War II, more frequent calls for decolonization caused most colonial powers to 
rethink their policies. Thus, Great Britain began hatching a plan for Sudanese 
independence. The British considered the South to be too underdeveloped, rural, 
and culturally unsophisticated, and they thus chose to reunite the South with 
the North, in order to then bestow independence on the entire Sudan. This kind 
of a decolonization attitude was common: “[O]n the eve of their departure, 
colonial authorities generally established alliances and networks with members 
of the elite in their strategy to ensure that colonial structures survived the 
nominal transfer of power to ‘indigenous’ people.”55 In Sudan, the British 
preferred “[t]he lighter-skinned people of the north” who were “given preferential 
treatment and left to control the country when the British left.”56 The Juba 
Conference refl ected this kind of thinking: Great Britain essentially betrayed 
the interests of the South by choosing to place the southerners within a larger 
new colonizer, North Sudan.57 The southerners were not represented at Juba, 
and their voices on these issues were never properly heard.58 Thus, as a victim of 
colonial policies and a geopolitical ploy by a great power, Great Britain, the 
South of Sudan was incorporated into a larger state of Sudan. 

As already discussed, the people of the South never felt a sense of belonging 
to their new independent state of Sudan, and they fought two independence 
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and autonomy wars over the decades.59 Yet, because of Cold War politics, the 
people of the South remained internally colonized. Prior to the fall of the Berlin 
Wall and the end of the Cold War, Sudan was supported by two great powers, 
the Soviet Union (predecessor to Russia) and China.60 It was thus very unlikely 
that any signifi cant international action would take place to aid the South in 
its autonomy and independence quest. Post-Cold War, in the 1990s, the South 
failed to attract any signifi cant attention from the world community and the 
North was able to continue imposing its strict Islamic policies on the inhabit-
ants of the South.61 The situation fi nally changed in 2005, when enough world 
powers began exercising serious pressure on al-Bashir, the Sudanese President, 
essentially forcing him to negotiate with the southern rebels, to grant them 
autonomy and to promise a referendum toward potential independence in 
2011. What sparked the change in the international community’s attitude 
toward South Sudan, and, most importantly, the change in the great powers’ 
politics and policy toward this region? While a completely accurate answer 
may never come to light, commentators have suggested that September 11, 
2001, the date of the al-Qaeda attacks on the World Trade Center, played a 
dominant role.62 In other words, post-9/11, Western great powers and in par-
ticular the United States became fearful of strong, Muslim regimes. To the 
extent that al-Bashir was perceived as fi tting that role, the decision may have 
been made at the White House and at its counterparts to halt the rise of the 
single state of Sudan by supporting a secessionist movement in the south. 
Thus, the world community began exercising various forms of sanction against 
al-Bashir, resulting eventually in his indictment and the issuance of an arrest 
warrant against him by the International Criminal Court.63 The world com-
munity also chose to highlight atrocities being committed in the Darfur region 
in South Sudan, allegedly supported by al-Bashir’s government. Hence, the 
world opinion swung against al-Bashir, and most of the prior support that he 
had enjoyed from other states dwindled.64 Weakened by such pressure, al-
Bashir capitulated, negotiated with the rebels in 2005, and agreed to the hold-
ing of an independence referendum.65 In the wake of referendum results, 
al-Bashir was quoted as stating that he supported such independence66—a 
stark change of heart by a leader who as recently as a decade ago was ready to 
commit crimes against humanity and possibly genocide to prevent the South 
from separating. The great powers’ support of the South, which consisted of 
political, diplomatic, and economic pressure on Khartoum, as well as of the 
involvement of various international organizations in the South, especially in 
Darfur, was instrumental in enabling the South to secede. Similar to the case 
of Kosovo, where the Western great powers essentially enabled the Kosovar 
Albanians to form their own independent state, the Western great powers were 
instrumental in preparing the South Sudanese for independence.

The fact that South Sudan may also have had a solid legal argument to 
support their people’s exercise of self-determination does not detract from the 
conclusion that the great powers’ rule represented a key factor in allowing for 
the South’s independence. South Sudan is simply an example of coincidence 



South Sudan   171

between international law and the great powers’ rule, similar to East Timor. In 
these instances, the exercise of the great powers’ rule may be a good thing: the 
great powers may be perceived as helping in the application of international 
law to a given situation. Thus, the great powers may be the most relevant 
actors in international law. However, what is disappointing is the failure of 
international law, through its organs, and especially courts, to develop new 
normative rules on self-determination. A pronouncement by the world court 
on the legality of the exercise of external self-determination by non-colonized 
entities outside of the decolonization paradigm would advance the rule of law 
and would distract from the perception that, post-Cold War, we are back to 
the great powers’ rule. International law does and should matter. 
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Postscript and conclusion
The great powers’ rule and its 
implications for future “selfi stans”

The elephant in the room is the concept of power.1

This remark, spoken by Professor Valerie C. Epps at the 2012 American Society 
of International Law Annual Meeting in Washington, DC, perfectly sum-
marized the lengthy discussion on statehood among a group of prominent 
American legal scholars. While the traditional concept of statehood, embodied 
in the Montevideo Convention, as described in Chapter 3, entails four criteria 
(territory, government, population, and the capacity to enter into international 
relations), these four elements do little to clarify the issue of when a people 
legally accrues the right to separate from its mother state and to form a new 
sovereign state.2 

One of the scholars at this conference, Professor Paul Williams, posited that 
the key to this issue could perhaps be found in the fourth criterion of the 
Montevideo Convention, the capacity to enter into international relations. 
According to Professor Williams, an aspiring new player on the international 
scene needs to demonstrate to the outside world that it is worthy of achieving 
statehood and that it has “earned” its sovereignty.3 The idea of earned 
sovereignty implies that only those peoples that have struggled for independence 
through legitimate means, and that have proved to external states that they 
would be a desirable new sovereign partner, will eventually become sovereign 
states. The theory of earned sovereignty would thus deny statehood to those 
peoples that have been labeled as violent and that have arguably used illegal 
means to assert their independence, such as Republika Srpska, Chechnya, or 
Northern Cyprus. By the same token, peoples that have engaged through 
peaceful means with the international community, such as the Kosovar 
Albanians or the East Timorese, would have earned their right to exist as 
sovereign states. According to this view, the fi rst criterion of statehood, terri-
tory, for both the mother state in its initial incarnation, incorporating the 
secessionist entity, and for such an entity itself, is trumped by the fourth 
criterion of statehood, the capacity to enter into international relations. As the 
capacity to enter into international relations with other states fl ows from the 
idea of earned sovereignty by the secessionist entity, territoriality becomes 
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trumped by such earned sovereignty. In other words, a people becomes entitled 
to form its “selfi stan” because it has shown that it can behave as a good world 
citizen.4

An alternative view was offered at the same conference by Professor Lea 
Brilmayer of Yale Law School. Almost two decades ago, Professor Brilmayer 
championed the view that self-determination and secession could be construed 
as consistent with the norm of territorial integrity because international law 
truly deals with secessionist claims by evaluating the people’s claim to a par-
ticular territory.5 Secessionist groups “win” and form “selfi stans” in instances 
where they can demonstrate a valid historical claim to territory, such as in the 
case of former colonies. Secessionist groups “lose” in most cases of non-colonial 
secession because such groups’ historical grievance about territory is different 
and lacks general support within the international community. For example, 
colonized peoples and peoples subjected to foreign occupation have been enti-
tled to form sovereign states, because their claims to territory stemmed from 
valid historical grievances. In other words, their claims to their own territory 
had been denied for decades by the colonizers and the occupiers, who did not 
have any valid territorial claims and who acquired such territory through sheer 
power and military force. By way of contrast, peoples that have not been colo-
nized or occupied do not necessarily have the right to form “selfi stans” because 
their claims to a given territory may be historically disputed.

Despite the two views on secession presented here, it was Professor Epps’ 
remark, just quoted, that resonated the most. Power is inherent is every 
instance of external self-determination leading toward secession. Every seces-
sionist movement will need suffi cient power in order to separate from its 
mother state; every mother state will need power to combat a separatist entity 
within its borders. Furthermore, every people and every mother state will often 
rely on external actors, and, in particular, the great powers, for support. The 
great powers will enhance or thwart the power of a people or of a mother state, 
and will thereby often infl uence the outcome of the secessionist struggle. The 
“selfi stans” that eventually form are those that have enjoyed the support of 
the great powers. 

Professor Williams’ and Professor Brilmayer’s theories do not take into 
consideration the concept of power, and do not directly address the infl uence 
of the great powers on peoples struggling for external self-determination. 
Professor Williams’ theory of earned sovereignty is appealing—it is legally, 
politically, and morally pleasing to assert that those peoples that have 
demonstrated their capacity to become good world citizens should become 
entitled to their sovereignty. What Professor Williams does not discuss is the 
fact that all such sovereignty-earning peoples have enjoyed signifi cant support 
from the great powers, and that, because of such support, these peoples have 
not needed to engage in violent secessionist tactics. Instead, they have 
outsourced the fi ght against their mother states to the great powers themselves. 
The great powers have then exerted infl uence and pressure on the mother state 
to let go of the secessionist people. As case studies in Chapters 6 through 10 
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have demonstrated, all successful secessionist peoples (East Timor, Kosovo, and 
South Sudan) have enjoyed support from the majority of the great powers. The 
great powers have been instrumental in ensuring the people’s safety, in 
providing military support against the mother states’ forces, in logistical 
support and capacity-building for the emerging state, and in political and 
institutional assistance culminating in the new state’s ability to access inter-
national institutions and to engage in international relations. As Professor 
Brilmayer stated at the Montevideo Conference, the “main prize” for all peoples 
asserting rights to external self-determination remains the achievement of 
statehood, because only states can qualify for fi nancial assistance, can access 
international tribunals such as the International Court of Justice, and can 
become members of premier organizations such as the United Nations.6 Great 
powers have exercised determinative roles in ensuring that some peoples attain 
statehood. Such peoples have “earned” sovereignty because of the great powers’ 
support. Conversely, all peoples that have not earned their sovereignty, because 
of willingness to engage in warfare and at times human rights abuses at the 
expense of the mother state or other regional ethnic groups, have been denied 
support by the majority of the great powers. In these instances, such peoples 
have been left to their own devices in the struggle for secession and statehood. 
The great powers have not aided such peoples and have not done anything to 
weaken the mother state’s power, possibly driving such peoples to resort to 
violence. When Bosnian Serbs in the Republika Srpska asserted claims to self-
determination, the Badinter Commission quickly dismissed such claims and 
instead ruled that these Serbs had minority group rights as well as the right to 
choose their nationality.7 The European Union as well as the United States also 
chose not to support Bosnian Serbs’ claims to self-determination and statehood, 
and decided instead that Bosnian Serbs should remain a part of the newly 
created Bosnian state. Bosnian Serbs fought a brutal civil war in Bosnia. It can 
be argued that had their claims to self-determination and statehood been 
supported by the great powers initially, Bosnian Serbs would not have resorted 
to such extensive violence. Had the great powers exercised pressure on Bosnia 
to allow the Bosnian Serbs to secede, this may have prevented violence and 
could have led toward a peaceful secession of the Bosnian Serb “selfi stan.” The 
same argument can be asserted with respect to Northern Cyprus. Had 
the majority of the great powers supported external self-determination for the 
Turkish population of Northern Cyprus, this part of Cyprus could have 
peacefully seceded and violence could have been avoided. It is easy for peoples 
to earn their sovereignty when such sovereignty is supported by the great 
powers. It is also easy to label peoples as not worthy of sovereignty if they 
engage in violence in order to realize their self-determination claims, when 
such peoples have been abandoned by the world community and when their 
only hope of secession may lie in the very same resort to violence. The same 
argument can also be raised vis-à-vis Chechnya: the Chechens have fought 
violently against Russian forces in two Chechen wars.8 The Chechens have 
never been supported by any great powers, and their resort to violence may 
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have been due to a realization that Russia would never peacefully let go of this 
territory. Finally, a similar argument can be made regarding Georgian 
provinces, South Ossetia and Abkhazia.9 These two provinces’ statuses have 
been “frozen” as a result of the great powers’ struggle over the Caucuses region; 
any application of the concept of earned sovereignty would be illusory in this 
politically and militarily charged context.10 As one scholar has noted with 
respect to the difference in the world community’s treatment of Kosovar 
Albanians and Chechens:

While in Kosovo the international community essentially endorsed the 
Albanian Kosovar’s claims to self-determination, in Chechnya the reactions 
were more muted, essentially focusing on opposition to the violence used 
by the Russians against the Chechens without reference to their possible 
right to self-determination, within or without Russia. This distinction 
may be easily dismissed by experts in international relations due to the fact 
that the Federal Republic of Yugoslavia (FRY) is a relatively poor country 
that was run by a person already indicted by the ICTY [International 
Criminal Tribunal for the former Yugoslavia] for international crimes—
Slobodan Milosevic—and his supporters. On the other hand, Russia 
despite its troubles was a signifi cant military power with substantial 
economic resources . . . Furthermore, it is a permanent member of the UN 
Security Council, holding the veto right.11

Professor Brilmayer’s theory implicitly takes into account the existence of 
the great powers, and rightly acknowledges that self-determination is not sim-
ply about peoples but also about territory. What Professor Brilmayer does not 
directly discuss is how the presence and infl uence of the great powers has often 
infl uenced the alteration of territory, either to accommodate a people or to 
preserve the territorial status quo of the mother state. As another scholar noted, 
peoples that struggle for independence from strong, powerful states will not 
succeed because “[l]arge and powerful countries with stable polities such as 
Russia, China, and India can defend their territorial integrity and are unlikely 
to become candidates for Kosovo-type challenges.”12 In addition, according to 
the same scholar, “[s]tates like Israel and Turkey are proving that, as long as 
they enjoy American blessings, they can see through secessionism and even 
undertake cross-border raids on militants threatening their sovereignty.”13 In 
instances in which the great powers have supported the secessionist people, 
such as in East Timor, Kosovo, and South Sudan, the mother states’ territorial 
borders have been altered in order to allow these peoples to form their 
“selfi stans.” In instances in which the great powers have not provided any sup-
port to the secessionist people or the great powers have actually supported the 
mother states, the latters’ territorial borders did not suffer any changes. 
Professor Brilmayer offers criteria to explain in which instances a self-
determination-seeking people should be allowed to form a new state and to 
thereby cause a reduction in the mother state’s territory, such as, for example, 
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when the people has a solid historical claim to a given territory. However, the 
soundness of historical claims alone cannot explain the results of secessionist 
struggles over the last few decades. The Bosnian Serbs, the Turks in Northern 
Cyprus, the Chechens, the South Ossetians, and the Abkhaz may have histori-
cal claims to their territories that are as sound as those asserted by the East 
Timorese, the Kosovar Albanians, and the South Sudanese. In addition, many 
of the successful peoples that have recently gained independence have signifi -
cant minority groups living within their newly formed states; such minority 
groups could, in turn, assert perfectly legitimate historical claims to their bits 
of the new secessionist state. Why is it that Serbs living in the northern part 
of Kosovo could not claim self-determination based on regional history? Why 
is it that the inhabitants of the Abyei region in South Sudan could not claim 
statehood for themselves, because they were “there fi rst?” Arguments about the 
danger of excessive partition leading toward the undesirable existence of very 
small states are not helpful in this regard either. Some parts of Europe have 
been “excessively” partitioned over time, leading toward the existence of very 
small states, such as Luxembourg, Liechtenstein, Monaco, San Marino, and 
Andorra. Similarly, northern Kosovo and Abyei could exist as new, small states, 
to name a few examples. All these results can only be explained through the 
concept of power and, in particular the great powers’ rule.

As discussed and argued throughout this book, the great powers’ rule has 
become the dominant political, and perhaps pseudo-legal, theory in the world 
of self-determination claims. International law on self-determination is unclear 
on the ability of peoples to exercise external self-determination in a non-
decolonization paradigm. As discussed in Chapter 1, scholars are divided over 
whether international law bestows a right on non-colonized peoples to seek 
independence from their mother state through the exercise of external self-
determination.14 At best, it can be argued that international law tolerates the 
exercise of external self-determination by peoples under the most extreme 
circumstances. Moreover, as discussed in Chapter 5, the International Court of 
Justice has repeatedly failed to develop a normative legal framework for the 
exercise of external self-determination in true cases of secessionist struggles.15 
The world court was likely infl uenced by the politically charged context of 
every situation, and was thus swayed by the great powers’ rule, by avoiding 
answering the diffi cult legal question, as in the case of Kosovo, East Timor, and 
Western Sahara, and by thereby legitimizing the existing territorial situation, 
without assessing its underlying legality. Case studies in Chapters 6 through 
10 demonstrate that international law itself cannot explain recent results of 
secessionist struggles. Accepting the premise that international law may 
bestow a right of external self-determination on those peoples whose rights 
have been exceptionally oppressed by the mother state, one may wonder as to 
why the Tibetans or the Chechens have not been able to claim independence 
from China and Russia respectively? Accepting the premise that international 
law requires the existence of internal self-determination options for all peoples 
before they can claim the right to secede, one may also wonder as to why the 
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Kosovar Albanians or even the East Timorese have not been required to exhaust 
autonomy options within Serbia and Indonesia before resorting to secession. 
And if one accepts the argument that Kosovar Albanians, the East Timorese, 
and the South Sudanese have engaged in suffi cient unsuccessful internal self-
determination quests that then triggered their rights to seek external self-
determination, why is it that the Bosnian Serbs, the Northern Cypriots, and 
the Western Papuans could not similarly seek independence from Bosnia, 
Cyprus, and Papua New Guinea? International law is vague, inconsistently 
applied, and fails to account for the disparity of secession-related results. Some 
“selfi stans” are formed and carved out of existing mother states; others remain 
unfulfi lled dreams of various peoples. 

It has been the scope and task of this book to propose, and perhaps 
acknowledge, the existence of a novel solution: the great powers’ rule. As dis-
cussed in Chapter 4, the great powers’ rule requires the presence of four criteria 
in every secessionist claim exerted by a people in today’s world: the showing of 
severe oppression and abuse of the people by its mother state; the demonstration 
of weakness of the mother state’s central government; the presence of some 
form of international administration of the disputed territorial entity; and, 
fi nally and most importantly, the support of the majority of the great powers.16 
The fi rst three criteria hinge on the fourth and, conversely, the fourth criterion 
is determinative of the fi rst three. However, the presence of the fi rst three 
criteria may be important in order to validate the great powers’ involvement. 
The great powers most often do not get involved in situations involving minor 
territorial skirmishes; their attention is triggered only by instances of severe 
humanitarian crises. All successful secessionist groups have been able to 
showcase their suffering at the hands of a tyrannical mother state; all successful 
groups have also demonstrated the weakness (and inherent undesirability) of 
the existing central administration of their mother state. All successful 
secessionist peoples have also been able to garner enough international support 
for the involvement of some form of international organization, assistance, or 
military aid. And in all instances, the great powers have condoned the inter-
national community’s involvement in a secessionist struggle. Thus, in East 
Timor, Kosovo, and South Sudan, the East Timorese, the Kosovar Albanians, 
and the South Sudanese peoples demonstrated that their rights were being 
abused by their respective mother states, that their mother states’ governments 
were incapable and unworthy of asserting control over their entire territories, 
and that the international community had already sent assistance to these 
troubled regions. Most importantly, however, the great powers were behind 
these three secessionist movements and were instrumental in enabling these 
peoples to exercise external self-determination. As discussed in Chapters 6, 7, 
and 10, international law may at time coincide with the great powers’ rule by 
validating the same successful self-determination outcome. However, as other 
case studies demonstrate, international law cannot consistently determine the 
outcome of all self-determination struggles, because of its vagueness on the 
subject of external self-determination. Confl icts in the Caucasus region, in 
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Chechnya and in Georgia, have been frozen because of the great powers’ 
geopolitical interests in preserving the territorial status quo; similarly, it can 
be argued that de facto states such as Republika Srpska, Northern Cyprus, and 
the Palestinian territory have never attained sovereign statehood because of the 
great powers’ lack of willingness to support these external self-determination 
quests. It can be also argued that other peoples deserve self-determination and 
secession under international law, but that because of the great powers’ rule, 
they have been prevented in any such attempts. These cases involve Tibet and 
West Papua.17 

The great powers’ rule has dominated world affairs in the area of self-
determination. While it is unlikely that the great powers’ rule will disappear 
any time soon, its presence is nonetheless undesirable for several reasons. First, 
as discussed in Chapter 4, the great powers’ rule inappropriately mixes law and 
politics by effacing legal criteria for self-determination with political and 
strategic interests of the super-sovereign states. It is regrettable that the 
International Court of Justice has not taken the opportunity in the recent 
Kosovo case to develop normative rules on external self-determination in a 
non-colonial situation, as such new legal rules could have thwarted the infl uence 
of the great powers’ rule.18 We can remain hopeful that the world court will in 
a future case develop such new jurisprudence on external self-determination 
and non-colonial secession. Unfortunately, it is equally likely that the world 
court will remain dominated by world politics and the great powers in the 
foreseeable future. Second, the great powers’ rule enhances the phenomenon of 
sliding-scale sovereignty by contributing toward inequality among states. 
While it may be inevitable that some states are more powerful than others, the 
great powers’ rule fosters further inequality among states by supporting some 
at the expense of others, creating thereby an intricate geopolitical equilibrium 
which is soundly founded on the very existence of the great powers’ balance of 
power and infl uence. The creation of regional spheres of infl uence can disrupt 
regional stability and lead toward violence and warfare. The end of the Cold 
War brought about wars in the former Yugoslavia, the Caucasus region, and 
some African states, such as the Democratic Republic of Congo, Somalia, and 
Sudan. If the great powers’ rule ever faces an existential threat, or if any of the 
great powers loses its own sphere of infl uence, it is possible that this will lead 
toward additional wars. Inequality among states sparks regional jealousy and 
could produce instability and confl ict. Confl icts and ethnic violence have 
already plagued the existence of newly created secessionist states, such as East 
Timor, Kosovo, and South Sudan. In all three instances, the creation of these 
new states created new ethnic tension and demands by smaller groups living 
within these new states for their own independence, or for a return to the 
territory of the original mother state. The creation of these three new states did 
not end violence; rather, violence now pits new actors against one another.19 
Third, the great powers’ rule leads toward the creation of dependent independent 
states. The great powers support people when it is in their interest to do so. 
Thus, the great powers have enabled some peoples to form their “selfi stans,” 
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by providing enhanced political, fi nancial, and military support, as evidenced 
by the cases of East Timor, Kosovo, and South Sudan. While East Timor may 
be slightly more stable today, one decade after its independence, both Kosovo 
and South Sudan remain fully dependent on the great powers’ support. If the 
great powers were to withdraw assistance from Kosovo and South Sudan, both 
states would crumble, because they are not truly independent but rather 
dependent on the great powers’ help and support. Both Kosovo and South 
Sudan depend on external actors for the safety and stability of their borders. 
The Kosovar and South Sudanese constitutions have been drafted by Western 
legal experts; their judiciaries trained by Western lawyers; their institutions 
built through Western aid; their infrastructure developed through Western 
loans and investment. East Timor was created as a state by the international 
community in the beginning of the new millennium. The international 
community and particularly the great powers were instrumental in organizing 
East Timorese independence referendum, in providing logistical and fi nancial 
assistance and political support, and in positioning peace-keepers on the 
ground to stave off Indonesian forces. Arguably, even today East Timor could 
fall prey to Indonesia once again if the great powers turned their backs. Without 
fi nancial assistance, East Timor would almost certainly fail economically. East 
Timor, Kosovo, and South Sudan are dependent independent states, created 
and continuously supported by the great powers.

There exist other independent developing states that depend heavily on 
foreign aid. However, virtually all such states are able to maintain control over 
their borders and territory and to assert some semblance of independent 
statehood. Kosovo and South Sudan, as of today, do not even appear independent, 
and East Timor may just be emerging from a form of international trusteeship. 
The creation of such dependent independent states is troublesome in many 
respects. First, the existence of dependent independent states undercuts the 
concept of state sovereignty: states are supposed to be sovereign actors capable 
of independently engaging in foreign affairs and relations with other states. 
Dependent independent states do not possess such basic attributes of state 
sovereignty, and almost all their basic functions of statehood are outsourced to 
external actors, namely the great powers. Second, the existence of dependent 
independent states may cause further regional instability, and if the great 
powers ever withdraw military support from such states, their borders may 
become prime targets of other, more powerful regional players. One of the basic 
tenets of statehood is the ability of a state to control its territory and defend its 
borders; the alternative, if states were not able to do so, is chaos and continuous 
warfare. The presence of dependent independent states creates the potential for 
such chaos and violence, because these states are not able to defend their own 
territory. Finally, dependent independent states are often puppets in the hands 
of their benefactors, the great powers. Through these states, the great powers 
may weave a web of geopolitical interests and infl uences that may be detrimental 
to the overall development of a region and which may contribute further to the 
super-sovereign status of the great powers themselves. For example, the great 
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powers have supported Kosovo in its independence and statehood; on such 
independence, one of the great powers, the United States, bought an important 
mining complex in Kosovo and established a military base in this region, 
enhancing thereby its own fi nancial and military status.20 Similarly, the great 
powers have supported the independence of oil- and resources-rich South 
Sudan, where they will reap the benefi ts of such support in the near future.21 
Dependent independent states thus contribute directly toward the enhancement 
of the super-sovereign great powers’ status on the world scene, which in itself 
is an undesirable outcome as it contributes further toward states’ inequality.

To return to Salman Rushdie’s rhetoric, a people may draw a circle around 
its feet and proclaim a “selfi stan” if the great powers condone such a result. The 
great powers’ rule has become a de facto norm of external self-determination. 
A people seeking a “selfi stan” should not look toward international law for 
guidance in today’s world; rather, it should seek the great powers’ support. In 
the 21st century, we have returned to a medieval conception of power, as 
residing in the hands of the fortunate super-sovereign few. It has been the prime 
goal of this book to draw attention to the phenomenon of the great powers’ 
rule, to describe how the great powers’ rule has infl uenced recent external self-
determination quests, and to ask provocative questions about the desirability 
of this rule and its presence in international affairs. 

Notes

 1 American Society of International Law (ASIL) Annual Meeting (2012), Panel 
entitled “What is a State?” (author in attendance) (Mar. 30, 2012).

 2 For a full discussion of self-determination and statehood, see Chapter 3.
 3 ASIL Meeting, op. cit. Professor Williams had developed the theory of earned 

sovereignty in his earlier work. See, for example, J.R. Hooper and P.R. Williams, 
“Earned Sovereignty: The Political Dimension,” Denver Journal of International 
Law and Policy, 2003, Vol. 31, 355.

 4 As discussed throughout this book, I respectfully borrow the term “selfi stan” 
from Salman Rushdie. See S. Rushide, Shalimar the Clown, Jonathan Cape, 2005, 
p. 102. The term “selfi stan” as used throughout this book is not pejorative; rather, 
it implies the randomness of certain secessionist results. Some peoples have 
formed new states (selfi stans) somewhat easily while others, although similarly 
situated, have been denied the same possibility. Rushdie depicted such randomness 
by asserting that an individual could simply draw a circle around his or her feet 
and call that territory a “selfi stan.” Id. The great powers’ rule essentially validates 
the existence of some selfi stans while disallowing others to form. 

 5 L. Brilmayer, “Secession and Self-Determination: A Territorial Interpretation,” 
Yale Journal of International Law, 1991, Vol. 16, 177. Professor Brilmayer returned 
to this idea a decade later in “Secession and Self-Determination: One Decade 
Later,” Yale Journal of International Law, 2000, Vol. 25, 283.

 6 ASIL Meeting, op. cit. A perfect illustration of Professor Brilmayer’s point, that 
the main prize for any secessionist entity remains the achievement of statehood, 
is the case of Palestine. The Palestinians have been denied statehood for decades. 
Consequently, the Palestinians have not had full access to the United Nations, 
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have not benefi ted from fi nancial assistance from organizations such as the 
International Monetary Fund (IMF) or the World Bank, and have been denied 
access to jurisdictional venues, such as the International Criminal Court, which 
just recently rejected a Palestinian application arguing that Palestine was not a 
state and that the tribunal could only examine grievances asserted by states. See 
JTA (2012) ICC prosecutor: No Probe on Gaza War Crimes because Palestine not 
a State. Available at: www.jta.org/news/article/2012/04/03/3092521/icc-cant-
rule-on-gaza-war-crimes-because-pa-not-a-state-prosecutor-says (accessed Apr. 7, 
2012).

 7 For a discussion of the Badinter Commission opinion on the legality of self-
determination for the Bosnian Serbs, see Chapter 2. 

 8 For a discussion of Chechnya, see Chapter 8.
 9 For a discussion of Georgia (South Ossetia and Abkhazia), see Chapter 9.
10 For a discussion of “frozen” confl icts in the Caucasus, see Christopher J. Borgen, 

“Imagining Sovereignty, Managing Secession: The Legal Geography of Eurasia’s 
‘Frozen Confl icts’,” Oregon Review of International Law, 2007, Vol. 9, 477.

11 J.I. Charney, “Self-Determination: Chechnya, Kosovo and East Timor,” Vanderbilt 
Journal of Transnational Law, 2001, Vol. 34, 455.

12 S. Chaulia (2008) A World of Selfi stans? Global Policy Forum. Available at: 
www.globalpolicy.org/ component/content/article/171-emerging/29875.html 
(accessed Apr. 7, 2012). 

13 Ibid.
14 See Chapter 1.
15 See Chapter 5.
16 For an elaboration of the great powers’ rule, see Chapter 4.
17 For a full list of various ethnic groups and peoples that have asserted claims for 

different types of self-determination against their mother states, see M. Weller, 
Escaping the Self-Determination Trap, Brill, 2008, p. 160 (Annex II). It is beyond 
the scope of this book to offer an assessment as to the legality and legitimacy 
of each of these claims. Rather, I argue that the existence of so many self-
determination-seeking-entities demonstrates that the great powers have been 
selective in offering their assistance and support to only a select few. 

18 For a staunch critique of the International Court of Justice’s unwillingness to 
delve into diffi cult self-determination issues in the Kosovo advisory opinion, see 
V. Epps, “The Paucity of Law in the ICJ’s 2010 Advisory Opinion on Kosovo’s 
Declaration of Independence,” ILSA Quarterly, 2010, issue 1, Vol. 19.

19 All three new states, East Timor, Kosovo, and South Sudan, have been plagued by 
violence in the years following their young existence. For a discussion of violence 
in East Timor in 2006, see USA Today (2006) East Timor Violence Raises Civil 
War Fear. Available at: www.usatoday.com/news/world/2006-05-26-easttimor_x.
htm (accessed Apr. 7, 2012) (noting “worries that one of the world’s youngest 
nations is plunging into civil war seven years after its break from 
24 years of repressive occupation by Indonesia”). For a discussion of renewed 
violence in Kosovo, see T. Karon (2011) “New Violence in Kosovo Could Pose a 
Quandary for an Overstretched NATO’’, Time. Available at: http://globalspin.
blogs.time.com/2011/07/27/new-violence-in-kosovo-could-pose-a-quandary-
for-nato/ (accessed Apr. 7, 2012) (arguing that violent clashes in Kosovo indicate 
that “hotheads on both sides [Serbs and Kosovar Albanians] sense an opportunity 
to rewrite the outcome of the 1999 war”). For a discussion of ongoing violence in 
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South Sudan, see A.K. Sen (2012) “Obama calls for Restraint as Violence grows 
along Sudan’s Border,” Washington Times. Available at: www.washingtontimes.com/
news/2012/apr/2/obama-calls-for-restraint-as-violence-grows-along-/ (accessed 
Apr. 7, 2012) (noting that Sudan and South Sudan “are teetering on the brink of 
an all-out war”).

20 See Chapter 7.
21 See Chapter 10.
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